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The Life and Character of William T. Wallace’ 


By Hon. Barctay HENLEY, OF THE SAN FRANCISCO BAR 


EDITOR’S PREFATORY NOTE 


T° the judge of hallowed memory whose 

noble, leonine countenance looks out 
from the opposite page, the Green Bag offers 
its tribute of appreciation. It is a pleasure 
to think of a life so eventful and useful, a 
personality so masterful and strong, a 
character of such honor and wisdom. A 
prominent Californian has remarked, that 
if this generation knew Judge Wallace as he 
ought to have been known, there is no 
question that he would have been entitled 
to be classed among the few who the world 
calls “illustrious.” 

Judge Wallace was a man of commanding 
talents and conspicuous learning, and his 
career in the state of California was long and 
distinguished. He was a dominant factor 
in the upbuilding of that state. He was born 
in Mt. Sterling, Kentucky, March 22, 1828, 
and died at his home in San Francisco 
August 11, 1909, at the age of eighty-one, 
in consequence of a stroke of paralysis. 


UDGE WALLACE was born in the 
state of Kentucky, and although 

in his teens when the war with Mexico 
broke out, at the tap of the drum he 
enlisted as a private soldier, serving 
throughout the war, and until American 
valor carried the stars and stripes to 
Mexico’s capital. On the termination 
of that conflict, he applied himself 





‘Extracts from a memorial address delivered 
before the San Francisco Bar Association. 


The Bar Association of San Francisco 
passed appropriate commemorative resolu- 
tions, from which we quote the following 
extract :— 


‘‘As a member of the bar, by his unvarying 
and courteous deportment he furnished an 
example of amenity to his professional 
brethren at the bar. By his learning and the 
clear phraseology in which it was manifest; 
by the wide scope of his studies and his robust 
and masterful grasp of the intricate problems 
of the law; by his well known and oft expressed 
disapproval of all trick and devious practices; 
by his elevation of tone and grace of bearing, 
noted and marked by all who knew him; 
by the patient indulgence with which he 
treated unintentional error and _ tolerated 
unfortunate incompetency; by these qualities 
and many others, which adorned and elevated 
his character, he becomes entitled to the 
permanent and lasting esteem of this Asso- 
ciation.” 


to the study of law, and obtaining ad- 
mission to the bar, migrated to California 
in the year 1850, where he settled at 
San Jose in Santa Clara County. He 
was then elected District Attorney of 
that county, during the term of which 
office, he married the daughter of the 
late Peter H. Burnett, the first Governor 
of California who subsequently him- 
seif was elevated to the Supreme 
Bench of the state. On the expiration 
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of his term of office as District Attorney, 
he was elected on what was known as 
the ‘““Know Nothing Ticket’”’ as Attorney- 
General of the state—at that time 
being twenty-seven years of age. 

In the year 1870 he ascended to the 
bench of the Supreme Court of Cali- 
fornia, where he served two years as 
Associate Justice, subsequently becom- 
ing Chief Justice, which position he 
held for eight years; as to his well 
merited distinction as a jurist one need 
only point to the evidence furnished 
by his various opinions to be found from 
the 39th volume of the California 
Reports, to the 53d. There will be 
found, in imperishable shape, proofs 
which account for and justify the remark 
which has more than once been made, 
that his presence upon the bench of 
the Supreme Court of the United States 
would have been a valued accession 
to that august tribunal. 

Upon the termination of his term 
upon the Supreme Bench, and in 1880, 
the Democratic party nominated and 
elected him as a Presidential elector 
in the Garfield-Hancock campaign. I 
was also then elected as an elector, and 
have a very vivid recollection which will 
abide with me through life, of the 
speeches made by him during that 
campaign, characterized as they were 
by an eloquence, force and patriotism 
which must have exercised a powerful 
influence upon the voters of the state, 
and contributed largely to the election 
of the Democratic electors. The parties, 
however, were so evenly balanced at 
that time, that it was the first and only 
time in the history of the state that the 
electoral ticket, as between the two 
parties was divided, the Republican 
party electing one Republican elector, 
the Hon. Henry Edgerton, himself a 
man of rare persuasive power as a public 
speaker, and the Democrats electing 


the others. I remember quite distinctly 
that when the electors assembled in 
Sacramento to discharge their official 
duties, Judge Wallace, seemingly familiar 
with the minutie of those duties, 
himself wrote out the various necessary 
official papers, and by his apparent 
ready comprehension of the law, took 
control of affairs. While Judge Wallace 
was not an active man in the bustling 
sense, he was so constituted that total 
abstention from participation in public 
affairs was wholly impossible; hence 
it was that his party afterwards pre- 
vailed upon him to accept a nomination, 
which resulted in his election to the 
lower house of the Legislature of the 
state. 

A casual reader of these words may 
marvel at the acceptance by this man 
of an office, which in view of his con- 
spicuous merits and his antecedent 
honors was of small importance. But 
not so, in the estimation of Judge 
Wallace. He was born and reared in 
the school of Henry Clay, the great 
Commoner of Kentucky—drank in his 
inspiration from the tuition of that 
great statesman, and had the almost 
idolatrous regard for his chief that ever 
moved and animated the followers 
of Clay; from all of which there became 
embedded in his moral constitution, 
which governed him all _ through 
life, a deep and abiding loyalty to the 
rights of the people; this devotion was 
constant, unswerving and attended upon 
every step of his political career, There- 
fore it was that when the call of the 
people of his immediate vicinage was 
heard, he responded with zeal, and 
being elected rendered such service in 
the Legislature as his descendants and 
friends may well contemplate with 
gratification and pride. Important 
legislation, it was anticipated, would 
come before the then ensuing Legislature, 
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which anticipation was verified; and 
in the moulding and shaping, and in the 
advocacy of such measures as were then 
presented, the varied resources of Judge 
Wallace were called into play and I may 
say without derogation to others, made 
him the chiefest legislative factor in that 
body; in fact wherever he lived and 
moved, the baton of leadership was 
without dissent placed in his grasp. 

The debates in both houses of Con- 
gress are preserved in what is known 
as the Congresstonal Record and con- 
stitute an invaluable magazine of essays, 
law, and facts, such as cannot be found, 
owing to the entire freedom of speech 
permitted in that body, in any other 
deliberative body in the world, unless 
it be that of Great Britain and some 
of the British dependencies. I have often 
thought, because I was an observer upon 
several occasions of the proceedings of 
the California Legislature, during his 
term of service, that it would have been 
a priceless legacy if the debates of that 
body had been preserved in volume 
form as is the case with reference to 
those of the federal Congress. *Judge 
Wallace’s mind was so stored, as it 
were, so surcharged, with the great, 
salient, important facts of history; 
his wonderful and varied knowledge 
of the law of the land, and the common 
law of England upon which it is based, 
was such—so replete with the beauties 
of literature, ancient and modern, a 
knowledge enabling him to embellish 
every subject with which he dealt, that 
no lawyer or student could lay down 
unfinished any of his literary or forensic 
productions. 

Riding along in the carriage attending 
the obsequies of Judge Wallace, I was 
Struck with the justice and soundness 
of the remark of Dr. Taylor, Mayor of San 
Francisco, himself a man of diversified 
accomplishments, of high rank as a 
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lawyer and of long abiding observation of 
and friendship for Judge Wallace, who 
said :— 

“Judge Wallace verified the truthfulness 
of the Baconian pronouncement that ‘‘talking 
made a ready man, reading a full man and 
writing an exact man.” 

I do not hesitate to avow (and it is 
not trenching upon the license accorded 
mortuary encomium when I declare) 
that I have never known, in a career 
of some diversity of experience, a more 
felicitous talker or a reader of wider 
research, or a writer of more painstak- 
ing exactitude than the man of whom I 
speak. 

I recall and reproduce with great 
pleasure an extract from his commemo- 
rative remarks upon Chief Justice 
Sprague, upon the death of that dis- 
tinguished man, at the time when Judge 
Wallace was an Associate Justice upon 
our Supreme Bench. Judge Sprague 
had theretofore been a prominent mem- 
ber of the state senate, from which he 
had retired; alluding to that fact and 
commenting thereon, Judge Wallace 
said :— 

“But though retired from the senate, 
Sprague had not become inattentive to 
passing public events. Though he had 
declined to be any longer a senator, he was 
still a citizen and bound to the performance 
of what he esteemed the great duties imposed 
upon him by that relation. His soul was too 
ardent, his nature too earnest, and his sense 
of duty too high, to admit of inattention or 
indifference upon his part, to principle asserted 
or measures projected, which he believed 
to involve the wellbeing of his country. It 
was therefore, and only therefore, that he 
was ready to enter the arena and do battle 
for what he deemed the right, and was willing 
to bear the standard which was the emblem 
of the principles he cherished, even though 
impending defeat and disaster were sure to 
whelm and trail it in the dust.” 

Or again let me quote a gem from 
his eulogy upon the death of Hon. 
Edward Norton, omen clare et 
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venerabile, who was an Associate Justice 
at the time of Judge Wallace’s service 
as Chief Justice. Speaking of Judge 
Norton, he said :— 

“His nature was earnest, his convictions 
deep, his purpose firm; he had a comprehen- 
sion of his whole duty, in which, as Seneca 
thought, is to be found the true felicity of 
life, and with the spirit of that great philoso- 
pher, he might with confidence have appealed 
to the Gods, both as the witnesses and the 
judges of his words and deeds... The 
records of the courts in which he sat will 
forever attest the public services he rendered, 
and tradition handing him down to posterity 
will repeat his eulogy and embalm his memory 
as a learned judge and an honest man.” 

What instinct or what limner’s spirit 
inspired Judge Wallace, when in painting 
the picture of those two distinguished 
men, he imparted to the canvas his own 
lofty characteristics? Who will say 
that the attributes ascribed in the fore- 
going quotations to these men do not 
properly pertain to any truthful pre- 
sentation of the lineaments and traits 
of character of William T. Wallace? 

It would be a labor of love, perhaps 
here of supererogation, to point out 
and dwell upon his various opinions 
contained in the eleven volumes of 
Reports of this state, wherein by his 
unequaled diction and his inexorable 
logic as well as legal knowledge, he was 
enabled to impart to cherished princi- 
ples the force of established law, but 
time does not permit. But the work 
speaks for itself; panegyric may stimu- 
late the memory, but the sheen of his 
genius, as seen from those opinions, will 
continue to glow and sparkle as genera- 
tions of men shall pass. The decisions 
and opinions of great judges seem, 
more than anything else of earth unless 
we except poetry and oratory, to defy 
the ravages of time. Generally speaking 
the sad truth cannot be gainsaid, that 
evanescence attaches to all of earth— 
upon everything beneath the bending 








firmament is stamped the ghostly mark 
of mortality. Stability and permanence 
is but an Utopian dream if ascribed 
to the work of human hands. But not 
so with great principles. The laws of 
Justinian live in our decisions and books 
today; the lofty structure from whence 
they were promulgated is dust; but 
with principles “the tooth of time and 
razure of oblivion” go for naught. The 
opinions of Lord Mansfield, Stowell 
and Lord Eldon and other great English 
judges, covered with the débris of 
many generations, are as frequently 
quoted today in our courts as at any 
time succeeding their rendition; and 
so it is with the decisions of our great 
American judges of whom in un- 
challenged supremacy, John Marshall 
stands at the head. And so generations 
to come will point to Judge Wallace 
as being one of the great masters of 
juridical science. His fame is written 
with an “iron pen” in our judicial 
history, and detraction, if its hiss is ever 
heard, shall never shake the foundations 
upon which it rests. Judge Murasky 
has remarked that as a constitutional 
expounder Judge Wallace bears the 
same relation to the constitution of the 
state of California that Judge Marshall 
bears to the federal Constitution. 

He was a lawyer and it was from the 
altar of the law that his orisons ascended. 
His conceptions of professional ethics 
constitute a high moral code. 

If there were any element of resent- 
ment—any disposition to Draconian 
judgment existing in his composition, 
nothing could so effectually call it into 
action as professional turpitude. With 
the tricky, vulpine practitioner he 
had no patience, although such a thing 
as a passionate or wrathful exhibition 
of temper from the bench never escaped 
him. Calm, cool, judicial in demeanor 
and urbane withal, his equilibrium 
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never disturbed—self-poised, he was 
an ideal presiding officer. No im- 
patience nor temperamental defects 
marred his abilities. He was alike to all. 
No cloud of injustice to a litigant ever 
obscured the pure sunlight of his ad- 
ministration of the law. He was one 
of those characters whose life was 
fashioned upon the theory that anything 
that was worth doing at all was worth 
doing well. Therefore it was that due 
caution, care, yes, infinite circumspec- 
tion, attended him in all his performances. 
Supplementing that disposition was the 
possession of a broad, liberal and all- 
comprehensive nature. His was no 
circumscribed horizon. I think that 
he was the most unprovincial man I 
ever met; he understood human nature 
and made charitable allowance for faults 
due to men’s environment. I never 
heard him in my life speak in con- 
demnatory phrase of the people of any 
particular section or any particular 
race. One distinguishing characteristic 
of his was his worshipful love of forensic 
achievement; of all men of whom I have 
heard him speak probably his highest 
regard was for Judge Jeremiah Black 
of Pennsylvania, upon whose genius 
and life he so loved to dwell, and with 
whom he had intimate personal relations. 
I have often myself thought that Judge 
Black had not been assigned the niche 
in the Pantheon of American history 
to which his commanding talents en- 
titled him. This was my friend’s 
opinion. 

I know of no such literature in the 
English tongue as Black’s eulogy on 
Andrew Jackson, which was delivered 
on July 28, 1845. Reading Judge 
Black’s non-forensic efforts, you would 
be impressed with the belief that his 
Studies in literature had been con- 
fined to the Bible and Shakspere. 
There is a thread of both running 
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through all that Judge Black touched. 
And to some extent may that be said 
of Wallace, but his writings, as his 
talk, evince a wide scope of reading. 

Wallace lamented what seems to be 
a moral deterioration overspreading the 
land. An overmastering and an all-per- 
vading greed devours and renders nu- 
gatory the experiences of the past, the 
signs of which are visible whithersoever 
you may look; its malign influence 
penetrates everywhere; it alienates the 
patriotic impulses of men, crushes the 
budding honesty of youth, invades the 
sanctuary of home; fatally infests the 
marts of commerce; lures women from 
their domestic duties; strikes its poison- 
ous fang deep into the vitals of our 
governments; and in short, unchains 
every infernal form of deviltry by which 
empires and political systems have been 
wrecked in bygone times. You may 
look arourd among the citizens of 
eminence in this metropolis, and you will 
observe men of family and fortune who 
so far as their duty as citizens is con- 
cerned, do absolutely nothing, and are 
as to those matters as idle “‘as a painted 
ship upon a painted ocean.” 

These are things upon which I have 
often heard Judge Wallace descant by 
the hour. . 

In 1891 a condition existed well 
calculated to arouse the keenest appre- 
hension in the minds of every well- 
wisher of our institutions. Our city 
government was almost completely 
dominated by as corrupt a gang of 
political brigands as ever plundered 
a municipality. Scorning disguise they 
hoisted the black flag as their emblem 
while their methods and operations, 
were strictly responsive to what it 
symbolized; their scheme of operations 
embraced every form of diabolism, 
but a large source of revenue was 
derived from a per cent that they 
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collected by way of tribute from the 
salaries of the city employees. In the 
patronage offices, no one was eligible 
to employment unless indorsed by the 
bosses. The city was steeped to its 
eyelids in shame; the governing body, 
the Board of Supervisors, was subject 
to the control of these robbers—and 
hence all manner of mischief could be 
perpetrated. But it must not be 
inferred from these facts that all selec- 
tions for public position were unworthy; 
those positions having no patronage 
were frequently bestowed upon reputable 
citizens—this to popularize and give 
respectability to a ticket. Unless black- 
mail were yielded up, such rates of 
charges were threatened as would drive 
public service corporations from busi- 
ness. In such circumstances, looking 
over the field, Judge Wallace concluded 
to impanel a grand jury, delivering to 
that body a charge that emphasized 
the demand for an overthrow of these 
malign influences. 

The task for any one man to undertake 
was a mighty one; but in that man’s 
blood and nature there was an uncon- 
querable abhorrence of wrongdoing 
and of all of the Protean forms which 
dishonesty assumes; his soul was in 
stern and indignant revolt against it. 
Therefore it was that, being face to face 
with this state of affairs, without con- 
sultation with any one so far as I know, 
finding himself in the position of 
Presiding Judge of the Superior Bench, 
charged with the duty of impaneling 
a grand jury, he resolved to employ 
every instrumentality at hand consistent 
with his position, to the end that crimi- 
nals should be punished. It took the 
loftiest courage to do it. It took an 
invincible determination to proceed with 
this crusade to the end—because, of 
course, he had a foreknowledge that 
the effort would turn loose myriads of 


The Green Bag 


vindictive and _ resourceful 
agencies with whom he would be 
challenged to do battle; but these 
impending terrors failed to stop the man 
—because as I heard a gentleman say 
of him “You would as well attempt 
to swerve the sun from his course through 
the sky as to divert Wallace from the 
pathway of public duty.”’ His sole 
and only aim was to vindicate the law. 

The grand jury being organized and 
consisting of some of the most dis- 
tinguished men in the city, their in- 
vestigations commenced; indictments 
were presented and the prospect seemed 
to be ominous of disaster to persons in 
the community of power and influence. 

After considerable satisfactory pro- 
gress had been made, a proceeding was 
instituted in our Supreme Court charg- 
ing the invalidity of the grand jury, 
which resulted in a decision by the 
Court, by a vote of four to three, ad- 
judging the creation of that body to be 
invalid. When the remittitur was sent 
down the grand jury received its dis- 
charge. 

It was then that a somewhat memor- 
able scene was witnessed. Now it must 
be borne in mind that before entering 
upon this scheme for the overthrowing 
of triumphant villainy, it is well known 
that Judge Wallace had made exhaus- 
tive investigation of the various legal 
questions that were likely to arise and 
was fully convinced of the soundness of 
the conclusion that he had reached. 
Hence upon the discharge of the grand 
jury he read an opinion which amounted 
to a legal disquisition upon the questions 
treated by the Supreme Court and upon 
which were based the grounds of im- 
peachment of the validity of the grand 
jury. Of course Judge Wallace was 
too well disciplined as a lawyer and too 
mindful of the obedience due a decision 
of the Supreme Court to undertake to 
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assume a rebellious attitude as to the 
binding force of the judgment of the 
Court. His object in giving to the 
world his views upon the legal proposi- 
tion involved was that in the esti- 
mation of the members of the bar, 
and the public generally, he should 
stand vindicated as far as the integrity 
of his motives was concerned. But the 
work that he did was not unfruitful 
of wholesome consequences. The fear 
inspired by the movement penetrated 
to the abodes of wrongdoing, and for 
many years good government prevailed 
in our city. 

The paper above referred to which he 
read upon the dissolution of the grand 
jury found its way into the legal 
literature of the times, and received 
widespread recognition as a master- 
piece of forensic discussion. 

One way of testing a man’s intellectual 
stature is by comparison with others; 
in fact it is by that method that we 
reach conclusions upon controverted 
questions of fact, such as the beauty 
of a picture, physical dimensions of an 
object, the character of a people and so 
forth. Adventitiously it has occurred 
that I have tested the deceased by the 
method of comparison. Immediately 
after the inauguration of Grover Cleve- 
land, upon his first election to the 
Presidency, I was in a public position 
in Washington. At the election of Mr. 
Cleveland, by a coalition of circum- 
stances involving no merit of my own, 
I was the only Democratic Congressman 
that was elected west of the Missouri 
River. Judge Wallace at that time 
held no public position, and to assist 
me by his counsel he came to Washington 
and was brought into daily intercourse 
with cabinet ministers and others dis- 
tinguished in the annals of the country. 

It may have chanced that you have 
seen a man of talents and character 
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placed alongside of one who is really 
great, the result of which is, that 
the first shrivels up, and the last in- 
creases in stature. But when I saw 
Judge Wallace marshaled alongside of 
the nation’s chieftains, he was not the 
one to shrivel. His qualities, upon his 
introduction to President Cleveland, 
were of a nature so captivating, and his 
greatness was so readily discerned, that 
as I know from the President himself, 
Wallace became installed at once as one 
whose wisdom and patriotism could 
be implicitly relied upon. I betray 
no confidence at this day in view of my 
knowledge of the fact, that if a vacancy 
had occurred upon the Supreme Bench 
of the United States during Cleveland’s 
first administration, Judge Wallace 
would have been appointed. 

Now let me be understood respecting 
one matter. I have said that if Judge 
Wallace had anything to do, he did it 
well; but I have further said that his 
industry was not of the bustling, restless 
character; to the enjoyments of belles- 
lettres and particularly the biographies 
of great men he was keenly alive. 

I remember to have spent an evening 
with him just as he had completed 
reading the life of Daniel Webster by 
Harvey, a work which presents with 
great fidelity the true Webster; upon 
my stating that I had never read the 
book, he poured forth, until the evening 
was gone, a stream of quotation from 
and comment upon the work—giving me 
its very essence in a way that I shall 
long hold in memory. 

The task were a vain one to attempt 
to place upon paper the multiform 
endowments of this man. By one of 
higher capabilities than myself an ap- 
proach to it might be made. Not by 
me. Much might be said, but the 
effort only demonstrates the limitations 
of the language. The canvas invites the 
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artist, the implements of art are at hand, 
the theme is a mighty one, but the genius 
of the artist is wanting. 

Turning the leaves of the volume 
of his life, where is the chapter or para- 
graph that his family or friends would 
wish effaced—where are the acts public 
or private in his diversified career that 
we would sweep into oblivion? There 
are none—nothing to erase, nothing 
to revise, no step to retrace, nothing 
that were his life to live again we would 
not wish to see repeated. 

He is gone and his loss will not be 
supplied; we shall not look upon his 








like again; his example to lead, to 
counsel, to revive the drooping spirit, 
to strengthen the weary and to sustain 
the step that falters will still be with 
us—but not his magnetic presence, not 
the voice to the expressions of which 
our unconstrained homage yielded glad 
obedience. 

As a judge, in the books he leaves 
indestructible memorials of his learning 
and his intellectual power—these will 
live co-existent with the matchless 
institutions bequeathed us by the 
fathers of which he was the sturdiest 
champion. 








To Lord Coke 


By Harry R. BLYTHE 


E prate of greatness in our age, 
Vaunting our peerless legal sage 





As if another king could reign 


In thy well-won domain. 


All, all is treason,—we are clowns 


Who think to wear a monarch’s crowns, 
Yet vassals are we, none the less, 
Forgive our littleness. 








The times may change, the king lives on; 
So shalt thou live when we are gone, 
Robed in the matchless purple gown 

Of thy undimmed renown. 
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She desirability of uniform divorce 

legislation is obviously a much 
larger question than whether the states 
should adopt the uniform law proposed 
by the Divorce Congress, and advocated 
by the Hon. Walter George Smith 
in his article in the May number of this 
magazine. But owing to the limited 
space at my disposal, I shall confine 
my discussion to the proposed law and 
the reasons therefor as presented by Mr. 
Smith without any attempt to consider 
the various features of the bill or the 
many purely legal objections thereto 
which are patent to any experienced 
lawyer. 

There is probably but one point 
concerning this recommendation upon 
which Mr. Smith and I are agreed, 2.e., 
that it is not perfect or satisfactory 
to any one at all interested in the subject. 
According to Mr. Smith’s idea, the only 
good divorce law is one which absolutely 
prohibits divorce, and that is the only 
kind of an uniform divorce law with 
which he and many of those who 
assisted him in the Divorce Congress 
will ever be satisfied. Their zeal in 
this behalf has exceeded their dis- 
cretion, for they now boldly announce 
that it is not desired that states having 
stricter laws than the one recommended 
should adopt the recommendation. It 
would seem that the only way to obtain 
uniformity is to have all states adopt 
the same law. Consequently, I think 
I am justified in charging that these 
gentlemen are not sincere in their 
desire for uniform divorce legislation. 
They are simply taking advantage of 
‘the state of the public mind, and, under 
the pretense of securing uniformity, 
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are urging only states with more lenient 
laws to adopt what they claim is soon 
going to become the prevailing style 
in divorce legislation. I openly made 
this charge on the floor of the Divorce 
Congress, and subsequent events have 
only confirmed what was then but a 
suspicion. 

It is always more profitable to study 
the conditions under which legislation 
is secured than it is to analyze the 
enactments. Consequently we may 
learn something worth while about the 
recommendations of the Divorce Con- 
gress by glancing at the Congress itself. 
The session which met in Washington 
is conceded to have been one of the 
most distinguished gatherings ever as- 
sembled in that city. There were 
learned lawyers, judges, Governors, 
United States Senators and Congress- 
men, distinguished representatives of 
various religious denominations, in- 
cluding several varieties of bishops. The 
most notable thing, however, about the 
gathering was the absence of persons 
who had distinguished themselves as 
authorities upon the scientific questions 
involved in the solution of the problems 
considered by the Congress. There 
was but one physician, a lady, who left 
before the Congress closed because she 
became disgusted with the manner 
in which the discussion of the conditions 
well known to her profession was re- 
ceived by some of the more ecclesiastic- 
ally inclined members of the Congress. 
The majority of the delegates seemed 
actuated by a desire to advertise their 
orthodoxy rather than to consider facts 
or do what was for the greatest good. 
These were the people who, having been 
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in the majority, presumed to act as 
arbiters of one of the greatest social 
problems that has ever confronted 
the race. What they did not know 
about the divorce question is very 
clearly shown by the recommendations 
and the address accompanying the 
same. 

I suppose I am one of the “very few 
radical individuals’ referred to by 
Mr. Smith, for I do not admit that 
divorce is of itself an evil. While I 
care nothing about the name, I maintain 
that a man may be just as radical in 
insisting that divorce is an evil as in 
holding the opposite opinion, and that 
he may be no more “sane, conservative 
and moderate” in urging an uniform 
divorce law as a means of suppressing 
the evils incident to divorce than in 
opposing such means. Especially is 
this true when he admits in the same 
article in which he is urging the adop- 
tion of his cherished plan of uniformity, 
that it will not “stop divorce or mate- 
rially reduce the number of decrees.”’ 
At any rate, I never could see why it is 
always necessary to inject so much of 
the teachings of Christianity or of any 
other religion into a discussion of the 
divorce question. The phenomena in- 
volved are not religious, theological 
or ecclesiastical, and the legal problems 
seldom arise except as to methods of 
procedure. While it is true that the 
Church has attempted to assume control 
of the matter and settle all problems 
incident to marriage and divorce, yet 
it is also true that these problems have 
very stubbornly refused to be thus 
settled. 

The loosening of the ties of dogmatic 
faith is only a necessary result of in- 
creasing civilization, and the fault is 
with the dogma. It may be safe enough 
to dogmatize as to the unknowable, 
but it is mighty risky to dogmatize on 
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matters within the range of human 
experience because of the probability 
of the loss of respect for both the dogma 
and the dogmatizer. Our present day 
methods of intercommunication are 
materially increasing such risks, too. 
People are just beginning to learn 
that divorces, in some form or other, 
have been co-existent with marriage; 
that they existed long before Christian- 
ity or Christian dogma, and that they 
will probably continue to be an element 
in the social organization a long time 
after Christianity has ceased to dog- 
matize. We are also learning that a 
man’s religion, regardless of any claims 
he may make for it, is never any better 
than he makes it or any worse than he 
permits it to become; so, if his religious 
dogma does not conform to well attested 
social requirements, it is very good 
evidence that his religion needs reform- 
ing rather than society. In making 
this statement I trust I am not insensible 
to the great service Christianity has 
rendered to civilization, but I also 
recognize that civilization has rendered 
a great service to Christianity. Happily 
the work of neither is yet ended. 

I deny, however, that the separation 
of marriage and divorce from religion— 
or, more strictly speaking, from ecclesi- 
asticism—has robbed the former of 
any of its intrinsic sacredness. A 
marriage is, and always has been, sacred 
just to the extent that the man and 
woman who jointly assume the obliga- 
tion make it so, and there is no power 
yet known which can alter this. Neither 
is there any power which can give 
sacredness to a marriage independent 
of the parties thereto. When it does 
not exist, both public and private 
morality demand that the marriage 
contract—for, under the conditions, that 
is about all there is left of it—be dis- 
solved. 














Of course, this view necessarily re- 
quires a different conception of morality 
from that invented for us by the the- 
ologians of the middle ages. While 
religionists have always denounced any 
moral ideals which either conflict with 
or have a tendency to supersede their 
religious teachings, yet it must not be 
overlooked that when their own morality 
or that of their doctrines is in question 
they take refuge in the statement that 
religion and morality are separate and 
distinct and that religion is their business. 
But the statement that men and 
women cannot live moral lives because 
of their own innate sense of honor and 
justice and without unconsciously be- 
coming indebted to Christianity neces- 
sarily implies that there was no morality 
before Christianity and can be none 
outside of Christian influences. Of 
course, a doctrine of this kind is not 
unexpected from so misanthropic a 
religion as orthodox Christianity, and 
we are therefore not surprised, although 
appalled, at the hardship, suffering 
and misery which a portion of the race 
has endured because of the influence 
of these teachings. Whatever may be 
the true criterion of morality, it is 
sufficient for this discussion to say that 
there are many who have come to believe 
that morality does not consist entirely 
in being continually uncomfortable. 
The proposition that “the same act 
done under color of law, when divorce 
is permitted, is not more moral than 
when forbidden in a country where no 
divorce law obtains,”’ while true, causes 
me to suggest that an act, which in 
itself is not immoral, is not made so by 
the enactment of prohibitive legislation, 
by religious dogma or social conventions. 
It is naturally expected that a man 
who opposes divorce because of its 
immorality and attempts to hide behind 
the statement above quoted as a cause 
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for so doing, would be prepared to give 
some reason for his conception of im- 
morality other than that the granting 
of divorce is in conflict with ecclesiastical 
or state legislation as well as traditional 
social ideals. Never having heard those 
who delight to call themselves ‘‘con- 
servatives” attempt this feat, I therefore 
challenge them to show wherein divorce 
is of itself any more immoral than the 
marriages which it terminates. 

Indeed, the best authorities upon 
social problems are agreed that divorce, 
instead of being a disease, is the only 
remedy for many far worse social con- 
ditions which are conspicuous in societies 
where divorce does not exist. I think 
this view is rapidly gaining ground 
among all peoples except those who 
are still encumbered by their heritage 
of dogmatic faith. The large increase 
of divorce in foreign countries and the 
important role which a demand for 
more liberal divorce legislation is at 
present playing in English politics, 
is very good evidence that the changing 
of opinions upon these matters is not 
due solely to American legislation or 
to the absence of uniformity therein. 

The extension of this conception of 
divorce naturally affects the number 
of statutory causes therefor. For, 
as soon as it is recognized that there 
may be conditions in matrimony which 
are unavoidable and essentially im- 
moral, the reasonable expectation would 
be for legislation to meet them and 
avoid the undesirable consequences cer- 
tain to result from their continuation. 
While adultery, desertion, insanity and 
other statutory grounds each play their 
part in court as being the cause for 
divorce, it is not unlikely that there 
are more deep-seated and influential 
causes which are never considered by 
the court. 

This conclusion may be drawn both 
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from an examination of individual cases 
as well as from the fact that about the 
same proportion of divorces are granted 
regardless of the number of statutory 
grounds or their nature. People usually 
decide to get a divorce and then do 
whatever the legislature, in its wisdom, 
may require of them to obtain the decree. 
In fact, the more numerous the statutory 
causes and the more liberal the procedure 
the less need there is for misrepresenta- 
tion or attempts to beat the law, and 
the less the immorality connected with 
divorce. Because New York has seen 
fit to require one of the parties to a 
marriage contract to commit adultery 
in order to have the marriage dissolved, 
instead of decreasing immorality, has 
resulted in forcing upon the good people 
of that state the stigma of having nearly 
five times as many cases of adultery 
proven against them in proportion to 
their population as has their sister state, 
Pennsylvania. A man must be trained 
to dogmatic conceptions of things, 
and insensible to both reason and 
humane impulses, who can boldly persist 
in pleading for an extension of that 
type of morality. 

It is only people of this class who 
recommend divorce without right of 
remarriage, little considering the con- 
sequences of having a _ considerable 
proportion of society capable of doing 
anything except to lawfully marry. 
The experience of England for over 
half a century with a system of this 
kind and the results therefrom, which 
are many times worse than any con- 
dition caused by our legislation, ought 
to silence forever any such agitation. 
The method of curing immorality by 
more serious immorality is no longer 
popular in a civilized society. 

Personally, I had much rather assume 
the consequences of introducing into 
society a condition which will raise the 






standard of morality in marriage than 
to assume the responsibility for condi- 
tions in a society where marriage exists 
without divorce. 

The scandal in the case of Haddock 
v. Haddock, (201 U. S. 562) while 
regrettable, lies with the Supreme Court. 
That five of the members of the highest 
judicial tribunal of the land should be 
so dominated by ecclesiastical or other 
prejudice as to pervert the express 
terms of the Constitution and overrule 
the well established intrepretations 
formerly laid down by the same court 
when otherwise constituted, and then 
attempt to justify such action by an 
apology of over fifteen thousand words, 
is, indeed, little short of scandalous. 
Especially is this to be condemned 
when such a decision is certain to work 
great hardship to multitudes of innocent 
persons and cannot possibly benefit 
anyone further than to tickle individual 
prejudices. That four of the members 
of this court refused to concur shows 
how nearly this scandal came to being 
avoided. 

While the number of migratory di- 
vorces has been greatly overestimated, 
there is still a very great evil connected 
therewith. Statistics show that there 
never have been over three per cent 
of the divorces granted of a migratory 
nature, yet there is necessarily a great 
wrong committed when a citizen of one 
state feels that his rights can be better 
adjudicated elsewhere. New York, 
because of its very strict law, has, per- 
haps, furnished more victims than any 
other state, for there are many people 
in that state who have too much self- 
respect to stoop to the act the legislature 
has named as the price of a divorce. 
Some who have the means, swallowed 
their pride and changed their residences 
to other jurisdictions. Many did not 
have the means to do that and they 














were forced to meet the legal require- 
ments. No one knows how much 
suffering has resulted to those who 
could not do either. Is society any the 
better for their sufferings? 

While I submit that there is not a 
single argument in Mr. Smith’s article 
in favor of the adoption of the proposed 
law which is founded upon human 
experience or accumulated data—and 
I doubt whether such arguments can 
be secured from such sources,—the 
mere fact of the publication of such an 
article by so distinguished and zealous 
a publicist as its author is recognized 
to be, is of itself one of the strongest 
arguments against the adoption of the 
recommendation. We today know 
nothing about the cause for divorce. 
The importance to society of the scien- 
tific study of sexual phenomena is 
recognized by only a few. The authori- 
tative works upon sexology have all 
been written within the past generation, 
and are few in number. Yet there are 
those, who, without considering causes, 
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have allowed changing moral and social 
ideals to so irritate their imaginations 
that they can see nothing but dire 
disaster to any form of society as a result 
thereof and are eager to prepare and 
urge the adoption of laws to prohibit 
the inevitable. 

There always have been and probably 
always will be those whose very god is 
tradition. To them the unpardonable 
sin consists in expressing dissatisfaction 
with the old. If the proposed law were 
adopted by all the states, it would be 
practically impossible to ever thereafter 
secure any better legislation, unless 
conditions became absolutely intolerable. 
The fact that the law had been prepared 
and recommended by so distinguished 
a body of men and women as the Divorce 
Congress and adopted by each of the 
states would make it sacrilegious for 
any one to attack it. The reverence 
for the Congress would increase with age, 
until, in time, it would be considered 
to have been inspired and its work as 
sacred. 





The Position of Attorneys-at-Law in Germany 


By Dr. Otto Simon 


ATTORNEY AND COUNSELLOR-AT-LAW, MANNHEIM-ON-RHINE 


HE United States and Germany are 
countries between which an im- 
portant commercial and industrial inter- 
course exists. This is easily proved by 
the fact that for instance in the year 
1908 the United States exported to 
Germany goods amounting to 1,282,000,- 
000 marks and imported from Germany 
merchandise amounting to 507,000,000 
marks. Consequently many lawsuits, 


questions of law, compromises, etc., 
must needs arise between the two coun- 
tries. If we further consider that a 
large percentage of the population of 
the United States is of German origin 
(probably about ten millions) and on 
account of this fact many matters of 
inheritance are constantly to be settled 
on both sides of the Atlantic, there can 
be no doubt that laws and customs in 
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the United States and vice versa (in 
Germany) ought to be of interest to 
lawyers of both nations. 

Lawyers in the United States are very 
well placed in regard to cases (of their 
clients) which concern the United King- 
dom because the language in both coun- 
tries is the same, which is a matter of 
great importance. In _ consequence, 
lawyers of the United States are also 
more or less intimately acquainted with 
the English laws. It is quite different 
in regard to the legal matters which 
lawyers of the United States have to 
settle in Germany. It would be of great 
interest to many lawyers in the United 
States to acquire some information re- 
garding the position of their professional 
brethren in Germany (their fees, etc.). 
In this respect there still exist many 
erroneous opinions in most quarters. 
For instance, in many publications in the 
United States there is little difficulty in 
finding such assertions as: “‘Lawyers of 
the United States forwarding business 
to their German colleagues are entitled 
to claim a part of the fee.” In other 
instances lawyers and private people 
in the United States, applying to Ger- 
man attorneys, want to know “‘if he works 
for a percentage or what fees he asks,” 
etc., confounding the system of fees 
used in the United States with that of 
our German laws. The following most 
important fact is therefore worthy of 
note :-— 

The German Law (Gebrehun Ordnung 
fur Rechtsanwalte — Reichsgesetz vom 
7. Juli 1879) fixes the exact fees which a 
German attorney-at-law has to claim 
for all kinds of professional work. Thus 
the Rechtsanwalt can charge his client 
neither more nor less than these fees 
fixed by law which applies to all matters 
of the Civil Code and of criminal cases. 
The amount of the Rechtsanwalt fee 
depends exclusively on the value of the 


object of contention, so that the very 
moderate fees rise proportionately to the 
amounts involved. 

It is an old though still unfulfilled 
wish of German lawyers to have a new 
fixed list of fees;—not made after the 
old and low standard of the year 1879, 
but made with consideration to the 
changes—the numerous decided changes 
—which have taken place since that 
year. 

To understand the position of a Ger- 
man attorney the following may further 
be mentioned :— 

In connection with the Landgericht 
(Oberlandesgericht) the Supreme Court 
of Germany (Reichsgericht) at Leip- 
zig, there is a rule for lawyers called 
Anwaltszwang, by which no one can 
appear for himself before a court. Hence 
he must be represented by an attorney 
and only by an attorney recognized by 
that court. Matters stand otherwise 
with the Amitsgericht or City or 
Borough Court, where a man is not 
compelled to engage a lawyer to repre- 
sent him. 

In this Court, however, no sum higher 
than six hundred marks or one hundred 
and fifty dollars can be sued for. 

Further, the claimant is required to 
appear continually in person, which in- 
volves a considerable loss of time and 
infinite trouble. Thus this permission 
is hardly ever taken advantage of, and 
the lawyer is also generally engaged to 
represent his client in these cases. 

The Rechtsanwalt is attorney and 
counsellor-at-law all in one (in Eng- 
land solicitor and barrister). The Rechts- 
anwalt can never be a business man as 
is the case in the United States. 

The exercise of the law is not to be 
considered a calling or profession, but is 
to be looked on more as a public office. 
According to the lawyers’ code of the 
Ist of July, 1878, lawyers are charged 
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publicly with certain duties. Thus, he 
is obliged to have his residence in the 
town or district where he is appointed 
(so called Residence Duty). Further, 
he must conduct himself in and out of 
office in a way befitting his professional 
and social standing (7. e., duty due to his 
rank). 

Thus a lawyer is forbidden to adver- 
tise in newspapers, by canvassing, etc., 
or to buy or take over a practice 
already made, as being unworthy of 
his calling. 

His position in society is between offi- 
cials and scholars and through custom 
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and law he is compelled to keep this 
position to the last degree. This com- 
pulsion to keep one’s rank has given 
rise to the existence of committees 
called Anwaltskammern whose duty 
it is to keep a strict watch that no 
lawyer dishonors his calling. These 
committees have a strict code of punish- 
ment ranging to complete expulsion from 
office. 


In this way the lawyers in Germany 
have a good and honored position; in 
fact there is scarcely a country in which 
the lawyer enjoys more respect and confi- 
dence. 





HILE our respect for the legal and 

natural rights of individuals and our 
jealousy of official power have unintention- 
ally given opportunities for excessive delays 
in punishing persons convicted of grave crimes, 
the English people have recently imitated 
that respect and that jealousy by their new 
law for Criminal Appeal. That is an attempt 
to protect even a convict from too speedy 
punishment for fear of making mistakes by 
doing injustice when justice is intended and 
is more needed even by society than speedy 
execution. And while prosecuting officers in 
the United States have been complaining of 
the extraordinary facilities afforded by our 
system for the unjust defense of the most 
brazen enemies of law and order, the French 
people have not only recently checked the 
license heretofore practised of bullying accused 
persons to obtain admissions, but in a char- 
acteristic way their sentiments have been 
dramatically expressed by the revival upon 
the stage of the Thédtre Frangais of a remark- 
able play “‘La Robe Rouge,”’ by Brieut, which 
was played for the first time about ten years 
ago in the Théatre du Vaudeville. 


The Red Robe 


By Cuares E. GRINNELL 





This play represents the loss of justice 
caused by official ambition to succeed through 
convicting persons who are accused whether 
really proved to be guilty or not. One of the 
leading characters of this piece, in which 
then are many strong types, is a prosecuting 
officer of middle age longing for promotion, 
but too honest and independent to strive for 
it in the usual political channels. He regards 
success as the crown of merit and wishes to 
earn the reward which he idealizes by legiti- 
mate professional usefulness. He has a wife 
who loves and respects him, but thinks him 
too unworldly for a father of a daughter who 
needs a dowry and of two sons who require 
education and a start in business. He keeps 
his own promises and trusts the promises of 
politicians who temporize with him. Mean- 
while other lawyers, his inferiors in attain- 
ments and character, gain positions which 
should have been shared with him. The dis- 
trict of the jurisdiction within which he is the 
responsible prosecutor has fallen behind other 
districts, for its statistics do not show a 
vigorous administration of criminal law by a 
record of many arrests and a large proportion 
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of convictions. Therefore his official superiors 
are indifferent to his modest advances, and 
his colleagues treat him as an impracticable 
dreamer. He is forever waiting for the 
chance which almost every one of them is 
trying to make for himself. 

At last his chance seems to have arrived. 
A capital crime has been committed in his 
district. A rich old man has been murdered 
in his bed by some person unknown and the 
neighborhood and all official aspirants for 
glory are eager for a brilliant investigation, 
a sensational trial, and a result which shall 
show that in this district the government 
governs and deserves recognition. 

But it happens that the desired excitement 
is dampened somewhat at the start by the 
scruples of a local judge before whom the case 
is first brought. One of the witnesses is an 
honest countryman who lived near the mur- 
dered man and who saw some strangers— 
vagabonds—coming from the house of the 
murder in the early morning just before it 
was discovered. Naturally the judge sup- 
poses the crime to have been committed by 
that party. But the search for them or any 
of them has been unsuccessful. 

The community and the profession demand 
at least a scapegoat. The old judge grows 
nervous and restless under the publicity of 
methods to which he is not accustomed. He 
even takes the trouble to call upon the prose- 
cuting officer to complain of the distasteful 
prospect of a vulgar display of advocacy when 
the case shall be opened against whomsoever 
it may be. Then he says that he does not 
feel well and finally refuses to go on with the 
case. Thus the prosecuting officer is thrown 
upon his own resources to find the criminal 
and success. 

The old judge’s refusal comes on the day 
when the prosecuting officer is giving a dinner 
party for politic reasons to his professional 
brethren at the close of the term’s work. In 
making the house ready for the company the 
maid of all work finds a box which has to be 
moved and which contains a red robe that 
was bought two years before by the prosecut- 
ing officer’s wife when she expected him to be 
promoted to an office permitting that dress. 
It is ‘‘la robe rouge,”’ which gives its name 
to the play. 

While waiting for the guests to arrive the 
prosecuting officer, happening to see the box 
opened, puts on the red robe and expatiates 
before his wife and daughter upon the superior 







impressiveness which he might have before 
judge and jury if dressed in such a costume. 
While he is posing and making a trial speech 
to an imaginary jury the guests arrive and the 
ted robe has to be suddenly taken off and put 
away. 

The guests are a scheming judge who was 
a peasant’s son, and his wife who is well 
matched, also another very skillful judge who 
is besides a man of pleasure and is quite ex- 
pert in the arts of a double life, also an old 
outspoken judge who is retiring from office 
after a long and unambitious service and says 
that now he finds he has nothing to hope 
for but has the right to judge according to his 
conscience in an inferior court, and a young 
assistant of the prosecuting officer who studied 
law because his family wished it and does not 
relish the fashion of treating one’s magistracy 
as a career for the display of talents instead 
of the practice of the most difficult virtues. 

After a conversation which brings out their 
characters they talk about the recent murder 
case and the failure to find any one against 
whom the crime can be proved. The schem- 
ing judge suggests that being a peasant’s 
son he cannot help being blunt, and takes 
his host to task for not bringing more grist 
to the judicial mill to swell the importance 
of the district in the trial records. The host 
teplies that he has “‘given orders” for zealous 
service even against smugglers. who are 
common there. The retiring judge draws 
out the young assistant to confess that he 
dreads his career because he would prefer to 
devote himself really to justice and mercy. 
At which the old retiring judge says that the 
young man has mistaken his role and should 
have been a priest. Soon the sporting judge 
exclaims that the fact is that the scrupulous 
judge who had had charge of the murder case 
was not the man for the job, and claims that 
his own more varied experience in criminal 
cases would dictate a more successful search 
for the real criminal. 

He is urged by the company to speak freely, 
and after a little coquetting about his reluc- 
tance to seem to set his opinion against that 
of a colleague he lets himself go and asserts 
flatly that thus far the investigation has been 
fundamentally mistaken because it has as- 
sumed a vagabond was the criminal. He 
argues that the facts require a different ex- 
planation. He recites them as follows: ‘Ina 
lonely house there is found one morning an 
old man of eighty-seven years of age murdered 
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in his bed. His servants who slept in an 
adjoining building heard nothing. Nor did 
the dogs bark. It is true some money or 
securities were stolen, but also certain family 
papers were taken. Remember that. It had 
rained the night before and footprints in the 
garden showed that some one had passed there 
whose right toe was out of his worn-out shoe. 
The judge who had charge of the case relied 
upon this evidence and declares that the 
murderer was a vagabond. I say this theory 
is false. The murderer was not a vagabond. 
The house was isolated and it is well known 
that within a radius of three or four leagues 
no tramp had been begging for anything to 
eat during the hours before the crime. Here 
the imaginary tramp, if there was one, would 
have eaten and drunk at the house of the 
murdered man either before or after the 
murder. But there is no trace which permits 
such a supposition that this was done. Imagine 
then, a man arriving exhausted by fatigue. 
He asks alms. He is refused. He conceals 
himself, and when night comes he robs and 
murders. There is wine, bread, other food; 
but he departs without touching it. Is it 
probable? No. If one says he was disturbed 
and fled, it is false, because your witness 
declares that he saw the vagabond in the 
morning some distance from the house and 
that the crime was committed before mid- 
night. If my respected colleague, in addi- 
tion to his rare qualities, had experience in 
such cases, he would know that empty bottles, 
glasses, the remnants of food left on the table, 
constitute, so to speak, the signature which 
murdering tramps leave at the place of their 
trespasses.”’ 

The peasant judge says, ‘‘True. 
that detail to be so.” 

The old retiring judge whispers to the 
young assistant. ‘That would lead to con- 
demning anybody who happened to know 
anything.” 

“Go on, go on,’’ says 
attorney. 

“Then,” continues the sporting judge, ‘‘my 
Ttespected colleague should have known this: 
after food a vagabond needs shoes. This is 
so well known that tramps in prison beg shoes 
of the government to go to court with. 
According to the footprints the presumed 
criminal’s foot was about the size of that of 
his victim. Yet he did not take his shoes. 
Once more, if the assassin was a tramp, an 
expert in begging, tell me why he chose a 
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lonely road when there was a road near there 
where it is traditional never to refuse alms 
to such travelers. One word more. Why 
did a tramp steal family papers which would 
identify him as the murderer as soon as he 
met the next gendarme? No, gentlemen, the 
guilty man was not a vagabond. If you 
want to find him, don’t hunt for him on the 
highways, seek him in the neighborhood of his 
victim; look for him among those who whether 
telations, friends or debtors, had an interest 
in the disappearance of the victim.” 

“Very just,” says the prosecutor. 

“‘Admirable in logic and clearness,’ 
the peasant judge. 

The sporting judge adds with confidence, 
“Believe me. It isa simple matter. If I had 
charge of the investigation I guarantee that 
before three days were over I would have the 
murderer behind the bars.”’ 

“Good !”’ says the prosecutor. 

Then the host announces to the company 
that the scrupulous judge has just retired 
from the case, and formally offers the charge 
of the case to the sporting judge, who promptly 
accepts and promises to find the criminal in 
three days. Whereupon the enthusiastic com- 
pany go out joyfully to dinner and the host 
orders some of his best wine to celebrate his 
crescent hope of a conviction and—a red robe. 

Then the play begins in earnest in the 
second act, which opens in the office of the 
sporting judge. His assistants are watching 
there for him and expres some curiosity as 
to why he is always tired when he returns 
from Bordeaux, where he was yesterday. 
His confidential assistant says that a magis- 
trate of this district is always tired when he 
returns from Bordeaux. Then the sporting 
judge arrives, bustling but looking rather seedy 
and complaining of a headache. His confiden- 
tial assistant soothes him by giving him some 
rare postage stamps which have turned up 
among official papers. And the judge’s keen 
delight in this fad is brought out much to the 
amusement of the audience. 

Then the judge examines his morning’s 
mail, lays aside the chief papers and reads 
with a knowing smile a scented note. The 
audience gladly responds to this point. At 
last he begins to consider the business of the 
day, when a visitor is announced. He is 
irritated at the interruption, but when he 
learns that the visitor is a deputy of influence 
he sends his assistants out of the room and 
admits the deputy. 
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The deputy is a politician with the ‘‘fatal 
gift”’ of familiarity. He lets it be understood 
that he has just dropped in to say ‘how do 
you do”’ and to learn any news that there is. 
He asks casually about a new prisoner who 
has been arrested for the murder since the 
sporting judge took hold of the case. The 
judge is flattered by the reference and in turn 
flatters the deputy by permitting him to be 
present during the personal report of a mili- 
tary officer, a lieutenant who had charge of 
the arrest of the new prisoner. The lieute- 
nant says that he is sure that they have 
caught the right man. The judge asks him 
why. The lieutenant answers that the pris- 
oner has already been convicted several times 
for assaults; that fifteen years before he bought 
a vineyard of the murdered man; that he 
complained afterwards of the bargain; that 
he sold the vineyard himself after keeping it 
ten years; but that he had to continue certain 
payments to the murdered man nevertheless; 
that after his arrest the neighbors’ tongues 
were loosed and one said the prisoner had 
said it was stupid to have to pay money to 
such an old fellow; and another said the 
prisoner had declared that it looked as if 
God had forgotten to take away the old follow. 
The lieutenant had also found that the 
prisoner owed money to the murdered man 
which would fall due about a week after the 
date when the murder was committed. The 
judge impresses the deputy by saying to him, 
“Singular coincidence,”’ and asks whether the 
prisoner was in need of money. He learns 
that he had been borrowing lately. The 
lieutenant quotes the neighbors as saying 
that the prisoner was a surly fellow and they 
were not surprised by his arrest on such a 
suspicion, for he was the kind that could 
have struck such a blow. And on the other 
hand, all the neighbors were favorable to the 
prisoner’s wife, praising her as a model house- 
keeper and good mother. They had two chil- 
dren. The mother’s morals were reputed to 
be irreproachable. The lieutenant then re- 
called the fact that at the moment of the 
arrest the prisoner said to his wife, “I am 
caught.”” The judge wrote these things down. 
The deputy warms to the chase. The lieute-. 
nant adds that one of his soldiers can testify 
that he overheard the prisoner say to his wife, 
“Let nothing tempt you to admit that I 
went outside of our house last night.” 

The lieutenant then proceeds to tell about 
what he learned from a witness for the defense, 
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the countryman who saw the vagabonds com- 
ing from the murdered man’s house—but the 
judge chides him before he can tell this story 
before the deputy, and says, “Oh, yes, I have 
read that person’s deposition. It is of no 
importance. Thanks. Prease write out your 
report and summon your witnesses.”” The 
lieutenant takes his leave. 

The deputy compliments the judge upon his 
power of divination, and asks how he ever 
came to suspect that prisoner. 

The judge says that finding out a guilty 
person is an art; that a good investigator is 
guided not so much by facts as by a kind of 
inspiration. But the deputy would like to 
know about the story of the witness for the 
defense. The judge tosses that off by saying 
he is a false witness because he had some 
business with the prisoner, and accused the 
vagabonds, and besides he is a Basque and 
would like to cheat the court by a false oath. 
The deputy is still puzzled by the judge's 
unwillingness to entertain the theory of his 
predecessor. Then the judge counters by 
saying :— 

‘‘Why suspect the poor vagabonds? I am 
like you, Mr. Deputy, I know your love for 
the poor and lowly, and I do not direct my 
suspicions exclusively against the miserable 
creatures who have neither friends to help 
them nor bread to eat.’’ The deputy ex- 
presses delight at finding not only an able 
judge but one who shares his own profound- 
ness of opinion, and says that now the news- 
papers should cease attacks which they had 
begun against such a judge. The judge dis- 
claims any such hope, for he says that he is 
willing to suffer as a magistrate any unpopu- 
larity that may come from openly supporting 
as a citizen the candidacy of the deputy 
himself. The deputy is profuse in thanks, 
but warns the other to be prudent—to do 
things quietly—according to the advice of the 
keeper of the seals, to whom he refers by his 
Christian name. The judge asks, ‘‘Then you 
are intimate with Monsieur the keeper of the 
seals?” The deputy asserts with a signifi- 
cant gesture, adding, ‘‘We had to do with the 
Commune together.”’ 

The deputy takes up his hat to go and says, 
“By the way. what kind of a man is that 
prosecuting officer?” The judge replies, “Very 
attentive to his duties—even scrupulously 
so.” “But I mean politically,” says the 
deputy. ‘‘We cannot blame him for belong- 


ing to a camp diametrically opposed to ours,” 


























says the judge. ‘‘He is narrow-minded,” 
responds the deputy as he glances at a paper 
on the judge’s desk, and adds, “I have just 
caught sight of the name of a case against 
so and so, a friend of mine—one of my best 
election agents, and I assure you that there is 
nothing in it. I know that my friend is 
incapable of the things he is accused of. I 
told that prosecuting officer so, but now I see 
that he persists in pushing the case against 
him.” 

The judge shrugs his shoulders and replies, 
“All that I can say is that I will study these 
charges with especial care.” 

Says the deputy patronizingly, ‘‘I think too 
much of you to ask more than that. And 
now do not let me waste any more of your 
valuable time. Keep up your courage.”’ He 
goes out with the same festive air with which 
he entered. The judge bows until he is out 
of sight, and as he returns to his desk says to 
himself. “I don’t think our deputy will 
have a very bad opinion of me, and the fact 
is I did, indeed, have a pretty good scent 
when I suspected that prisoner. Now I 
must make him confess everything as soon 
as possible.” 

At that moment a telegram is brought in, 
directed to the judge. When the messenger 
departs the judge reads the telegram as fol- 
lows :— 

“Diana is in jail. The papers in the case 
were sent yesterday to the attorney-general.”’ 
He is much disturbed, exclaiming, ‘‘This 
means me, then. Damn those women.” He 
controls himself, settles himself at his desk, 
and calls his assistant to go to work. 

The first order he gives is to set at liberty 
the deputy’s friend and to dismiss the case 
against him. Then he orders in the witness 
for the defense in the murder case, the 
countryman above mentioned. He bullies 
this witness with arrogant criticism of his 
way of telling his story until the man, who 
Tespects the judge as an oracle of truth and 
justice, is made embarrassed. Yet the wit- 
ness does get so far as to tell the substance of 
what he saw—a band of vagabonds coming 
from the house of the murder. The judge 
twists his testimony up as to the precise date 
and the exact number of vagabonds and the 
question as to whether the witness saw them 
shut the door or not, and sends the witness 
away with a warning not to mix in such mat- 
ters as playing at suppositions before a court 
of justice. The witness is glad to escape and 
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assures his honor that he will not undertake 
anything of the sort again. 

Then the prisoner himself is brought in by 
two gendarmes in the presence of the judge 
and his assistant. He looks like a sturdy 
working man puzzled and distressed beyond 
measure. 

The judge begins by dictating a formal 
statement of the case, by which it appears to 
the surprise of the prisoner that his counsel 
did not attend at every step of the proceed- 
ings up to the present, also that the prisoner 
has before this refused to answer and was 
remanded to jail. The judge asks him if he 
will talk now. He consents and the judge 
then repeats all that the lieutenant told him 
and urges him to confess the murder. 

The prisoner stoutly denies it. The judge 
goes to him and describes what may have 
happened—a dispute about money, a sudden 
quarrel, a blow. The prisoner denies. The 
judge asks whether he hired some one else to 
do it. The prisoner denies. The judge re- 
minds him that he is a Catholic and threatens 
him with the fear of hell. The prisoner does 
not fear hell because he denies the act. Then 
the judge leans over and whispers in his ear 
that his disgrace will fall upon his children. 
“You love them, don’t you? Tell me. They 
are asking about you. They love you—be- 
cause they don’t know yet.” 

Then the poor prisoner sobs terribly, ‘““My 
poor little ones.’’ And the judge takes heart. 
“Come now. There is some good left in you. 
The jury will appreciate any confession which 
you make now. You may escape the supreme 
punishment. You are still young. You have 
long years before you to expiate your crime. 
You could deserve grace, and perhaps see 
again your children who will have pardoned 
you. Trust me. Confess in your own inter- 
est.” He puts his hand on the prisoner’s 
shoulder and continues in a soft voice, “‘It is 
true, then? If you cannot speak—only make 
some sign. Then I shall know it to be true. 
What? I don’t understand what you say. 
It was you—was it not? It was you?” 

“It was not me,” sobs the prisoner. 

Then the judge tells him that if he can 
establish an alibi he may get off. The prisoner 
declares that he was at home during all the 
night of the murder. But after a struggle he 
admits that he went out on the mountain to 
search for a horse that he had lost when 
smuggling him across the border. 

But he did not find the horse and he has 
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told different stories as to whether he was at 
home or abroad that night. He says that he 
was afraid of being arrested for smuggling, 
and fixed his stories in the way he thought 
they would suit the police, since they are so 
particular about testimony. The judge sneers 
at his forms of invention, and the prisoner 
insists that the chief thing is now that he did 
not commit the murder. 

After he is led out of the office, the judge 
and his assistant discuss the value of the 
reference to one’s children for making a man 
wish to confess whether guilty or innocent, 
if only to save them from something. “If I 
had not had a headache!’ says the judge. 
And he regrets having disclosed to the prisoner 
the improbability of his story about his alibs. 
‘“‘Never mind,’’ he says, “I can coax his wife 
and get the truth out of her all right. The 
devil will be in it if Ican’t do that.”” He sends 
for the prisoner’s wife. 

The wife is a strong, energetic young woman 
of great spirit. She comes in with an openly 
defiant air. The judge warns her that if she 
does not tell the truth he will have her 
arrested asan accomplice of herhusband. She 
replies that she is not afraid; that she cannot 
be an accomplice since her husband is not 
guilty. The judge charges her with knowing 
more than she will tell. She complains that 
it is disgraceful to treat her so. The judge 
asks her if she still persists in saying that her 
husband was at home during the night of the 
murder. She persists. The judge tells her 
that she lies. She persists in denying. Then 
the judge says, “Let us examine the value of 
your testimony.’’ He opens the report made 
by his detectives and says, ‘“‘Since your mas- 
riage—ten years ago—your conduct has left 
nothing to be desired. You are economical, 
faithful, industrious, honest—”’ ‘‘Well?’’ she 
says, ‘“‘what of that?” The judge continues, 
“Wait. You have two children whom you 
adore. You are an excellent mother. They 
even say that when your son was ill your 
devotion was heroic—’’ “But what has all 
that got to do with the accusation against my 
husband?” she says. The judge says, ‘“‘Have 
patience—you will see.’’ ‘‘Then let me see,” 
she replies. The judge goes on. ‘You are 
entitled all the more to credit because your 
husband does not practice the same virtue. 


Sometimes he gets drunk.” ‘‘No,” she says. 
“Come, now,” says the judge. ‘That is noto- 
rious. He is brutal.’’ ‘He is not brutal,” 


she says. ‘‘It is well known that he has been 










convicted three or four times for striking and 
wounding people.” 

“Possibly—on holiday evenings there are 
disputes. But that was long ago. Now he 
is better and I am very happy with him.” 

“That astonishes me,”’ says the judge. 

‘At all events,’’ she asks, ‘“‘does that prove 
that he killed the old man?” 

The judge says, ‘‘He is avaricious.” 

She says, ‘‘The poor have to be so or die of 
hunger.” 

The judge says, ‘‘You defend him well.” 

“Did you think I would accuse him?” she 
exclaims, with a fine burst of indignation. 

Then the judge puts the test question as 
follows: ‘‘Have you ever been convicted of 
any crime?” 

‘‘Me?”’ she asks, with a troubled voice. 

““Yes—you.” 

“No,” she says, losing all her former force, 
“T never was convicted.” 

“That is queer,” says the judge. ‘There 
was a girl with the same name as yours, who 
served a month in prison for receiving stolen 
goods.” 

“Receiving stolen goods,’ she repeats, 
feebly. 

“‘Now, then, you have not so much assur- 
ance,”’ says the judge, and he banters her 
until she almost faints and the judge orders 
his assistant to give her a chair. As she sits 
down she says half aloud:— 

“My God! You know that!’ 

The judge says, ‘‘Here is my information,” 
and reads, ‘‘This girl went to Paris at the age 
of sixteen as a companion or domestic in the 
family of Mr. So and So.”’ 

“Is that correct?’ 

*¥es. 

“TI will continue. ‘She soon became inti- 
mate with the son of this family, who was 
twenty-three years old. Two years later 
these lovers ran away, taking with them eight 
thousand francs which the young man had 
stolen from his father. On the father’s com- 
plaint, the girl was arrested and sentenced 
to a month’s imprisonment for receiving 
stolen goods. After serving her sentence out 
she disappeared. It was supposed that she 
returned to her own district.’ Were you that 
girl?” 

“Yes. Oh, God! But I thought that was 
so long ago—forgotten. It is all true, sir, 
but remember that for ten years I have con- 
secrated every minute of my life to expiate 
that, to try to reform. A moment ago I 
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answered you rudely. I beg your pardon. 
You now have in your power not only my 
life, but that of my husband, and the honor of 
my children.”’ 

“Then your husband is ignorant of this?” 

“Yes, sir! Oh, don’t tell him. I beg of 
you on my knees. That would be a crime, 
yes—a crime. Listen—listen. I returned to 
my own district, I concealed myself, I would 
have rather been dead. I did not wish to 
stay in Paris—you understand why.—And 
then soon afterwards my mother died. This 
man loved me, urged me to marry him. I 
refused. I had the courage to refuse for three 
years. Then I was so lonesome, so sad, and 
he was so unhappy that I finished by consent- 
ing to marry him. I ought to have told him 
everything. I wanted to do so, but I could 
not. He would have suffered too much. For 
he is good, sir, lassure you”’ (the judge makes 
a gesture of some impatience), ‘Yes, yes, 
sometimes, it is true when he has drunk too 
much, he is brutal. I will not lie to you 
about that. But that happened less and less 
as time went on” (she weeps). ‘Oh, he 
must not know it, sir, he must not know it. 
He would go off, he would leave me, he 
would take my children away from me’’ (she 
cries out). ‘‘Oh, he would take away my 
children. I cannot tell you how much harm 
it would do. Tell me. Yes, I was guilty, 
but did I understand what I was doing? 
I was only seventeen, sir, when I went to 
Paris. My employers had ason. He almost 
took me by force, and besides, I loved him— 
and then he wanted to take me away because 
his relations intended to send him off. I did 
what he wanted. I did not know that he 
stole that money. I swear, sir, that I did not 
know it.” 

“Very well. Keep cool.” 

“Let us return to your husband’s case,”’ 
says the judge. 

"Yes, sir.” 

“Summon up all your courage, my poor 
woman. Your husband is guilty.”’ 

“It is not possible. It is not possible—” 

The judge says with great apparent sin- 
cerity, ‘‘To be sure he has not confessed— 
but I know that he was not at home on that 
night. There are witnesses who have told 
me so.’”’ 

“No, sir. My God—witnesses—what wit- 
nesses? It is false.” 
“Now, don’t lose your head,” says the 
judge. “If you do, you will lose your hus- 
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band. If you stick to your story that he was 
at home that night, you will go against the 
evidence and lose your husband. But if 
you tell me the truth—then if your husband 
was not the murderer he can tell what hap- 
pened—he can tell who his companions were.”’ 

“He had no companions,”’ she says. 

“Did he go out alone?” 

““Yes.”’ 

“At ten o’clock?”’ 

“At ten o’clock.” 

“Did he return at five o’clock the next 
morning?”’ 

“Yes, all alone.” 

“But are you sure it was that evening of the 
Ascension?”’ 

Yes.” 

The judge says to his assistant, ““Have you 
written that down?” 

“Yes, your honor.” 

The judge then questions her as to her 
husband’s indebtedness, and she says that he 
never told her about it. Perceiving his 
point, she exclaims:— 

“No, sir, my husband did not kill a man 
for money. It is false—false—false.”’ 

“False, is it?’’ says the judge, ‘Your hus- 
band began by blindly denying everything 
and then presented me successively with two 
systems of defense. Now you begin with 
falsehood, also. All this, I tell you, does him 
no good.” 

“All I know is that my husband never 
murdered a man for money.” 

“Well,”” says the judge, on a new tack, 
“perhaps he is not as guilty as I supposed 
at first. Perhaps he acted without pre- 
meditation. Here is what may have taken 
place. Your husband may have been a little 
drunk and have gone to ask the old man for 
more time to pay the debt in. A dispute 
arose, the old man was still vigorous, and 
there may have been a struggle with the 
tragic end that we know. In this case, the 
situation of your husband is entirely changed. 
He is not the criminal with malice afore- 
thought, and the punishment for what he did 
do may be the very lightest. You see, then, 
Madam, the interest you have in obtaining a 
complete confession from him. Otherwise, 
the jury will go to the limit of severity. Do 
you understand me?”’ 

“Yes, sir.” 

“Do you wish to speak to him in the sense 
which I have indicated?” 

‘**VYes, sir.” 
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Immediately the judge sends for the hus- 
band, who is brought in again by the two 
gendarmes. 

She begs him to tell the truth to his honor, 
the judge. He says it is of no use trying, 
that the judge wishes to find him guilty. 
She urges him for their children’s sake to try 
to defend himself, and she goes so far as to 
suggested in a broken-hearted way the very 
story which the judge invented as a trap for 
them both. But she breaks down while try- 
ing this invention, and cries out, “I don’t 
know anything about it, you know, but his 
honor, the judge, promised me just now that 
in that case you would not be punished, or 
only a very little. My God, what must you 
say? What ought you to do?” 

“Then you, too, believe me guilty?” asks 
the prisoner of his wife. ‘You, too?” 

“TI don’t know anything more about it,” 
she says. 

Then the prisoner turns on the judge sav- 
agely and tells him that this torture is his 
invention. And he turns to his wife with a 
sudden inspiration and says, ““You know 
that with all my faults, I believe in God. Now, 
I pray God to kill my beloved children if I 
am a criminal.” 

His wife with the greatest fervor cries out, 
‘He is innocent !”’ 

“If is he innocent,”’ says the judge, ‘“‘why 
has he lied all this time?”’ 

“It is you who have lied,” says the prisoner. 
“You told me that you had witnesses who 
saw me go out of our house and you have 
not.” 

“Even if I had none, then, I have one now,” 
Says the judge. “That is your own wife. 
She says you did go out.” 

“You?” says the prisoner to his wife. The 
judge looks in his papers for her statement. 
She gazes first at her husband, then at the 
judge. She seems to be considering what to 
say, and at last looks firmly resolved. 

“There,”’ says the judge. ‘Your wife has 
told us that you went out at ten o’clock and 
did not return until five o’clock in the morn- 
ing.” 

“It is not true. I did not say that,” says 
the wife, very sharply. 

“But it is written here,” says the judge. 

‘““You can write what you like,” she says. 

“You will have to pay me for this,” says 
the judge angrily, and he orders his assistant 
to prepare a certificate for her immediate 
arrest as an accomplice. He sends for the 





gendarmes and tells them to take away the 
husband and to come back for the wife. 
Then the wife startles the judge and his 
assistant by a grand burst of virtuous indig- 
nation. 
“So you are furious, are you,” she cries, 


“to miss your aim. ... You pretend to be 
good. You speak softly. You want to make 
me send my husband to the scaffold. It is 
your trade to furnish heads to cut off. You 
must have men guilty at any price.” 

The gendarmes return. 

“Take her away,’’ says the judge. 

The gendarmes seize her. She breaks away 
from them by a powerful wrench, rushes up 
to the judge’s desk, and says, ‘‘You take a 
savage pleasure in all this, and call it justice. 
You are a brute.” 

“Take her away. What? Can’t you two 
men relieve me of this lunatic?’’ says the 
judge. 

The gendarmes wrestle with her, she ex- 
claiming, ‘‘Coward! Judas! No pity, and the 
poorer the people you deal with the falser 
and more cruel you are.’’ The gendarmes 
drag her along the floor out of the room. 

The third act opens in the office of the prose- 
cuting officers. The assistant of the sporting 
judge is there awaiting the result of the trial 
of the husband, which has reached the argu- 
ments. The old retiring judge comes in and 
wishes to shake hands. The assistant assures 
him that this is doing him too much honor. 
“‘Oh,”’ says the old judge, “‘since this morning 
Iam a judge no more. My dignity no longer 
Tequires me to be impolite to my inferiors.” 
Then he asks who the old woman is who is 
waiting in the ante-room, and learns that 
she is the mother of the prisoner on trial. 
She has no anxiety about that case because 
she is sure that her son is innocent, and that 
the jury will be convinced of it. But she 
wishes to get her son to come out as soon as 
he is acquitted because his business has been 
ruined. 

A rich neighbor has turned poisonous stuff 
from his factory into the stream where theif 
cattle drank, and the laborers would not 
work because he was not on hand to pay 
them. She wants legal aid. The judge tells 
her some of the details that delay the progress 
of justice and of the expense. The old 
woman says she thought that justice was 
gratuitous in France. ‘‘Ah,” says the judge, 
“yes, but the means of reaching it are not.” 
It appears by the conversation that the case 
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against the friend of the deputy which the 
sporting judge dismissed was one of her many 
troubles. 

Meanwhile the arguments have been made, 
and the room is filled with spectators and offi- 
cials who are enthusiastic over the brilliant 
speech in which the modest prosecuting officer 
met the dangerous appeal to the jury of a dis- 
tinguished advocate for the defense retained 
from the city for the purpose. The only fly 
in the ointment for the presiding judge is the 
fact just learned that a reporter of a Paris 
newspaper was present at the trial and had 
to stand up for want of a seat in the crowd of 
country people. 

In the midst of this excitement the arrival 
of the attorney-general in town is announced, 
and the officials are agitated by the guess 
that he has come to offer promotion to the 
sporting judge. 

The attorney-general arrives, and after 
mutual salutations he asks the sporting judge 
to remain as the others retire. Instead of 
offering him promotion the attorney-general 
calls his attention to the case of ‘‘Diana,’’ in 
which it appears that the sporting judge was 
on a spree in Bordeaux and not only mal- 
treated the police when he was drunk but 
ventured to claim immunity from prosecution 
by invoking his authority asa judge although 
he was masquerading in the character of a 
military officer. 

The judge suggests that probably the 
attorney-general himself was young once. 
“Not to that extent,” says the attorney- 
general. The judge refuses to resign on re- 
quest and is threatened with prosecution and 
a scandal. He replies, ‘‘Prosecute, but the 
scandal will not fall so heavily on me as on the 
court. I am almost a stranger here. I am 
a bachelor of independent property and the 
set that I amuse myself with in Bordeaux 
will not think any the less of me because of 
this.” 

He takes leave very politely, and just after- 
wards the servant announces the deputy, who 
has come to see the attorney-general. After 
a little preliminary talk the deputy intro- 
duces the support of the political necessity 
which his intimate friend, the keeper of the 
seals, thinks requires much quiet prudence at 
this time, and says his friend relies upon the 
attorney-general to do his part. ‘‘Certainly, 
if one could tell me what it is,” says the 
attorney-general. 

“That is just what one wishes to assist,” says 


the deputy, who then discloses to the reluc- 
tant attorney-general his knowledge that the 
attorney-general’s own ambitious plans are 
familiar to him, and that taking all things 
together, a perfect quiet, indeed an abso- 
lutely dead calm is what is needed to preserve 
the equilibrium of all their political friends. 
The attorney-general replies that there is no 
occasion for anxiety, that the only thing of 
importance pending is the new case against 
the sporting judge. 

“But he is one of my best friends,’ says 
the deputy, ‘‘A fair man, an excellent judge, 
full of energy and sense. Indeed I have 
recommended him to my friend’”—naming a 
superior by his Christian name—“‘for the post 
of counsellor which is now vacant.’”’ The 
attorney-general then shows him the charges 
against the sporting judge. 

The deputy glances at them and after tak- 
ing a turn up and down the room, says, ‘‘Yes, 
but after all, if you only keep quiet, no one 
will know it. No scandal. The judiciary 
is attacked enough now without our furnish- 
ing arms to its enemies.” 

The attorney-general replies that unfor- 
tunately the editor of a local paper threatens 
to publish the facts unless that judge is turned 
out of that district. The deputy laughs and 
says there is a comic side to the situation 
if the attorney-general will only look at all 
sides. The attorney-general asks his mean- 
ing. The deputy suggests, just as a joke, 
that instead of prosecuting the judge the 
attorney-general might propose him to the 
authorities as counsellor for the vacant post 
and thereby please the recalcitrant editor, by 
removing him from this district, besides 
pleasing the deputy himself, the judge of 
course, and the deputy’s friend who has the 
power to make the appointment, and there 
would be no scandal. The attorney-general is 
about to exclaim that such a course would be 
itself scandalous, when the deputy interrupts 
him. ‘“‘Youare mistaken. In politics there is 
only scandal when there is publicity.”” And he 
urges the expediency of not risking the repu- 
tation of the magistrates in general merely 
for the momentary punishment of one of 
them. 

“You do not mean to ask me seriously?” 
says the attorney-general. 

“T’ll tell you what we should do,”’ says the 
deputy. ‘‘Let us talk with Senator So and 
So. You can at the same time say a word 
to him in your own favor for that place you 
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yourself want. You won’t risk anything, 
and you will succeed. I assure you my 
solution is the best. I'll go with you now. 
You will get there.” 

“‘Never—never,” says the attorney-general 
feebly, as he lets the deputy hand him his 
hat and lead him out. 

As they go the assistant in the office tells 
the attorney-general that the prosecuting 
officer has asked for a suspension of the trial. 

The presiding judge and other officials and 
spectators enter and express amazement at 
the request for suspension, after such a power- 
ful speech with a sure prospect of conviction. 
The judge even asks whether the prosecuting 
attorney is ill. 

Then the prosecuting attorney comes in 
sadly and receives their compliments list- 
lessly, says he is very tired, and requests an 
interview with the presiding judge, who fears 
that it may be because of some mistake of 
his own in the technical conduct of the trial. 
The other officials surmise that the self- 
distrustful prosecuting attorney is about to do 
something foolish. 

Then there is a striking scene between the 
prosecuting attorney, the presiding judge and 
the attorney-general. The prosecuting attor- 
ney tells them that he doubts the guilt of the 
prisoner because of certain points. The attor- 
ney-general asks him why he should worry 
about the defense, since the other side had 
studied that. 

“But if this man is not guilty?’ says the 
prosecuting attorney. 

“The jury will decide that. Ali that we 
have to do now is to bow to their verdict,” 
replies the attorney-general. The prosecut- 
ing officer offers to follow their advice. Each 
of them indignantly refuses to give him 
advice and tells him that he must act on his 
own fesponsibility and not get under cover. 
They wash their hands of his duties, and leave 
him to his own resources. 

His wife comes in and affectionately inquires 
why he is so gloomy just as he is on the eve 
of a success which will complete his career. 
He replies, ‘‘It is the success which frightens 
me.’’ Then he opens his heart to her and 
explains that he took up the case in a partisan 
spirit, prepared it as a mere advocate of one 
side, made light in his own mind of points in 
favor of the prisoner which in the bottom of 
his soul he believes to be weighty. ‘‘Indeed,”’ 
he says, “I reported everything in the 
prisoner’s favor, with an incredible naiveté of 


bad faith. To practice our profession in that 
way is unjust and cruel.”’ 

His wife tries to console him by saying, 
“Perhaps the jury will bring in a verdict of 
acquittal.” 

“No,” he says, “‘it will convict.” 

“Why,” asks his wife, “‘did you urge con- 
viction with such passion?” 

“Why, why!” he sighs. “At first I was 
moderate, but after I had seen that distin- 
guished advocate for the defense weep before 
the jury, I lost my self-control. And con- 
trary to my habit, I replied. When I rose 
the second time I was like a soldier who sees 
defeat before him and fights with despair. 
From that moment the prisoner did not exist 
for me. I did not care anything about 
protecting society or maintaining the accusa- 
tion. I fought against the advocate on the 
other side. It was an oratorical tournament, 
a comedy of actors. I was bound to win at 
any cost. I was bent on convincing the jury, 
on bringing it back to me, on snatching from 
it the verdict. I did not even think of the 
prisoner. I tell you, I thought of myself, 
of my vanity, of my reputation, of my honor, 
of my future.... It is shameful. I re- 
peat, it is shameful. At all costs I was deter- 
mined to prevent the acquittal which I felt 
was certainly coming. I was so afraid of not 
succeeding that I used every argument, good 
and bad, even those which pictured to these 
startled jurors their own dwellings in flames, 
and their families murdered. I called on the 
vengeance of God for judges who would not 
judge severely. And all this I did in good 
faith—or rather, without any conscience— 
in one storm of passion, in one blast of anger 
against that advocate whom I then hated 
with all my soul. My success was greater 
than I wished; the jury now is ready 
to obey me, and I, my dear, I permit 
myself to be congratulated, and shaken 
hands with—. See what it is to be an 
official prosecutor.” 

“Don’t take it so hard,’ says his wife. 
“There are probably not ten men in France 
who would have done otherwise.” 

“Yes,” he says, “‘and that’s the worst of it.” 

At this moment the assistant enters, saying 
that the presiding judge is waiting to learn 
when the hearing can be resumed. 

““At once,” he says. 

His wife asks, ‘‘What shall you do?” 

He turns towards her as he goes out into 
the court room and with much feeling of 
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apparent relief answers, “My duty as an 
honest man.” 

His communication of his doubts to the 
jury causes the acquittal of the prisoner. 

The fourth act opens with an amusing scene 
in the robing room of the court house when 
the business of the term has closed and the 
presiding judge is changing his clothes, while 
the peasant judge is toadying him. Then 
the prosecuting officer enters and they ask 
him if he feels better now that the man whom 
he prosecuted is acquitted. He says that he 
is very happy over it and that it is better that 
ten guilty persons should escape than that 
one innocent should suffer. 

The peasant judge goes out and the prose- 
cuting attorney accuses the presiding judge 
of having done unnecessary harm to the 
prisoner and his family by disclosing in court 
the fact that the prisoner’s wife had had a 
criminal record before her marriage. The 
presiding judge sneers at the notion that such 
people have tender susceptibilities. 

“If you don’t like the law, you can try to 
change it,” says the presiding officer. 

“Alas,” says the melancholy prosecutor, 
“if I were in power I should probably do as 
others do, and think chiefly of how to keep 
the ministry in office.” 

Then the presiding judge hurries off to 
catch a train to the country, where he is 
engaged to meet a hunting party. 

The assistant comes in and arranges with 
the prosecutor the release of the prisoner’s 
wife, who was detained after her arrest on the 
complaint of the sporting judge; and gets 
permission to allow the acquitted prisoner 
to wait in this room to avoid curious spectators 
while certain necessary formalities are being 
concluded. The prosecutor goes home, and 
the acquitted prisoner enters. 

The assistant receives him kindly, and says 
that at last it is allover. The acquitted man 
teplies, “‘It is finished in court, but it is not 
finished in my life. I am acquitted, but my 
life is ruined.” 

The mother of the acquitted man arrives, 
and he breaks down and weeps like a child 
at her kneés, complaining bitterly of his 
wife’s past, which he knew nothing of until 
the presiding judge mentioned it in court. 
His mother tells him his business is ruined, 
that his home is seized by creditors, and that 
she had to take his children away from school 
because they were treated as the children of a 
murderer. He says, ‘‘We must go to America.”’ 
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“And,” she says, ‘“‘when they ask after their 
mother?” 

“Tell them that she is dead,” he says. 

As his mother retires to prepare the chil- 
dren for the journey his wife enters the room 
where he and she are now alone. He does 
not look at her. She says in a voice thick 
with emotion. 

“Pardon!” 

“‘Never.” 

“No. Do not say never!’ 

“Did the judge lie?” 

“No.” 

“Then you are a wretch.” 

“Yes, but forgive me.” 

“T should rather kill you.” 

“Yes, but forgive me.” 

“You are nothing—nothing but a Parisian 
wench without honor, without shame, with- 
out honesty.” 

“Yes, insult me. Beat me.” 

“*You have lied to me for ten years.” 

“Ah, I wanted to tell you. How often 
have I begun to tell the frightful story. 
But I had not the courage. I was afraid of 
your anger, and of the harm you might do— 
I saw you so happy.” 

“You came out of your prison, from your 
vicious life and picked me out as your dupe.” 

“Oh! To think that he believes that of 
me! My God!” 

“You are the cause of all our misfortunes. 
You have brought us all under the curse of 
heaven. Don’t speak to me.” 

“Have you no pity? Don’t you believe 
that I suffer?” 

“If you suffer, you deserve it. You don’t 
suffer enough. But why should I be your 
victim? My only hope is to forget you.” 

‘“‘Pardon.” 

“Never.” 

“Don’t speak that word. God alone has 
the right to say that. Iwill gohome. I will 
be your servant, the humblest—if you wish.’’ 

“We have no home. We have nothing 
left. All is lost. And it is your fault.” 

“Our children need me.” 

“You shall not see them again, nor speak 
to them ever.” 

“Oh, no, no. My children, my children 
are myself! You can cut me to pieces, but 
you cannot prevent my children being my 
children.” 

‘““You are unworthy to take care of them.” 

“Unworthy! There is no unworthiness that 
lasts. Have I been wanting in anything to 
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them? If I have not been a bad mother, my 
right to my children is entire and absolute. 
Unworthy! I could bea thousand times more 
guilty. More ‘unworthy’ as you say, but 
neither you nor the priests, nor God have the 
right to take my children from me. As a 
woman I may have been guilty, but as 4 
mother no one can reproach me. No one 
can steal my children from me. And you who 
propose to do it are a wretch. Yes, because 
you wish to revenge yourself upon me by 
separating me from them. You are nothing 
but a coward You—and when you say I 
am unworthy to bring them up, you lie. Think 
of it! It is impossible!’ 

“You are right. Ido revenge myself. My 
mother has already taken my children away.” 

“T will find them.” 

‘‘America is large.’ 

“T will find them.”’ 

“Then I will tell them why I have sepa- 
rated them from you.” 

‘Never! That—never! I will obey you. 
But swear—”’ 

At this moment the assistant enters and 
tells the acquitted man that he is free. His 
wife says to the assistant, ‘‘Wait a moment, 
sir,’ and to her husband, “I accept the 
separation, since it must be. I will dis- 
appear. You shall never hear of me again. 
But in exchange for this atrocious sacrifice, 
swear to me solemnly that you will never 
tell—”’ 

“TI swear it.” 

“Swear that you will never say anything 
which could lessen their love for me.” 

“T swear it.” 

‘Promise, also, I beg of you, in the name 
of our happiness and of my suffering, promise 
not to let them forget me. You will let them 
pray for me, will you not?” 

* I swear it.”’ 

“Then go. My life is over.” 

‘“‘Adieu!’’ he says quickly, and rushes out 
without touching her or looking at her. 

As he disappears the sporting judge enters, 
and the assistant says, ‘Here is the wife of 
the man who was acquitted.”’ 

The sporting judge replies, ‘‘Oh, she is 
there, is she? The prosecutor spoke to me 
about her. Very well, I withdraw my com- 
plaints. Now that I am counsellor, I have 
no wish to come back here for an investiga- 
tion. Proceed with the necessary formalities 
to let her go.” Then the judge turns to the 
wife and says, “Since you have been im- 


prisoned awhile, I am willing to let you out 
on probation, perhaps even to withdraw my 
complaints if you express regret for having 
insulted me.” 

“I do not regret insulting you.” 

“Do you want to go back to prison?”’ 

“Ah, poor man, if you only knew how in- 
different I am now as to going to prison.”’ 

“Why—” 

“Because I have nothing left — neither 
house, nor home, nor husband nor children, 
and I believe—”’ 

‘‘What?” 

“IT believe that you are the cause of all this 
evil.”’ 

“You have both been acquitted. What 
more do you want?” 

“It is true we have been acquitted, but all 
the same I am no longer an honest woman 
to my husband, my children, or the world.” 

He tells her that the law and not the 
magistrate is responsible. 

She says, ‘““Then you can ruin people and 
not be responsible?’ 

Suddenly she catches sight of a sharp 
knife on his desk which he uses as a paper 
cutter. She secretly grasps it, and waits for 
an opportunity. 

He says, ‘‘Now I order you to go.” 

She speaks deliberately as follows:— 

“Listen. For the last time I demand of 
you what you will do to restore what you have 
taken from me, to give me back my chil- 
dren?” 

“TI have nothing to say to you. I owe you 
nothing.” 

‘““You owe me nothing! You owe me more 
than my life. My children! I shall never 
see them again. What you have taken is the 
happiness of every minute, their kisses in the 
evening, the pride I had in seeing them 
grow up. Never—never more shall I hear 
them say, ‘Mamma.’ It is as if they were 
dead. It is as if you had killed them before 
me. (She prepares to strike). Yes, that is 
your work. You wicked judges! You take an 
innocent man and make him a fraud, and you 
turn an honest woman, a mother, into a 
criminal.” 

She stabs him, and as he falls he clutches 
her dress and dies holding her fast. 

The feelings and conduct of the prosecuting 
attorney who is afraid to get a verdict of 
guilty because of his own doubts are rather 
the imaginary phases of morals which a 
French author not a lawyer would wish a 
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ptofessional advocate to experience. An Eng- 
lish or an American lawyer who had made 
such a speech to a jury as the prosecutor 
describes would hardly suffer doubts that he 
had discussed before to check him then. As 
usual in stories written to point a moral, the 
character intended by the author to enforce 
the lesson is the least natural. But in this 
instance it furnishes a fine opportunity for an 
actor of delicate perception. 

The sporting judge is the most thoroughly 
developed character in the play. He is 
entirely natural in his artificial ways. 


Boston, Massachusetts. 
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The brilliant and inspiring nature of the 
prisoner’s wife lends deep pathos to her 
tragic struggle against the fate imposed 
upon her by the heartless routine of legal 
proceedings. 

The only person in the play who remains 
contented at the end is the old retired judge, 
whose success counts in being as just as the 
law allows and kinder. 

The piece isa fine 
genius, character and 
French stage. 
up to nature. 


illustration of the 
aspiration of the 
It really holds the mirror 





The Next Great Step in Jurisprudence 


E have at present in American law no 
such unifying influence as that con- 
tributed by Blackstone’s Commentaries at an 
eatlier period, and Mr. James DeWitt Andrews, 
Witing in the Yale Law Journal, vigorously 
utges the need of a logically co-ordinated 
system of law, uniform throughout the United 
States so far as conditions and needs are 
identical, such as Blackstone’s Commentaries 
tended to promote. 

“With such a system,” he adds, ‘‘conflict 
could not long exist, because two conflicting 
tules, even though legally operative in differ- 
ent jurisdictions, would not long survive direct 
contrast in immediate juxtaposition.” 

Some people think that the time is not ripe 
for such an undertaking, for ‘‘externally the 
laws of the various states seem to present a 
medley of contradictions, a chaotic assort- 
ment of incongruous ideas, and all our com- 
prehensive books designed to cover the whole 
field are thrown together in utter disregard 
of all scientific principles of arrangement and 
expression.’’ But Dr. Andrews declares con- 
vincingly that while there is still some con- 
troversy on minor points, “‘upon the whole, 
the fundamental questions of our law are so 
well settled and so generally understood as 
to be ready to yield to the sifting of science 
for the purpose of logical organization and 


exposition. Mr. Waite states a truth which 
any one who wili take the pains to examine 
our whole body of law will corroborate: ‘There 
as a remarkably harmony in the general prin- 
ciples of American law. There are discrepan- 
cies and contradictions in some instances, but 
notwithstanding these, it may be regarded as 
settled that there is a great uniform, settled 
system of American law.’ (Actions and De- 
fences, Preface.)”’ 

Dr. Andrews then defines the scientific 
spirit in jurisprudence, contrasting it with 
that spirit which inertly opposes all change, 
“warning those who would venture beyond 
known regions that further progress is im- 
possible.” “‘The function of practical juris- 
prudence,” he says, “‘is to sift out and make 
available by visible expression in logical rela- 
tion what is valuable in the accumulated mass 
of ancient principles, novel doctrines and 
modern rules, eliminating those which have 
become wholly obsolete and innocuous; in 
other words, to keep the actual law knowable 
and to guide and guard the expression of law 
in its formation.” This spirit is opposed by 
inertia in intellectual matters. And the con- 
flict is really one between the empiricists and 
the institutionists. ‘‘The empiricists insist 
that there is no system; that every phe- 
nomenon is an isolated event, or, at best, that 
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the one branch is a system by itself and every 
topic complete in itself... In this manner the 
empiricist reaches the pinnacle of his aspira- 
tions when he achieves the proud designation 
of ‘specialist.’ The institutionists, on the 
other hand, maintain that jurisprudence ex- 
ists; that it is a science, and that its practical 
application will reduce any body of muni- 
cipal law to a plain, simple system, unem- 
barrassed by the breadth of domain, elaborate- 
ness and minuteness of legislation or the 
number of rules and precedents. The talis- 
man, the touchstone, the guiding principle in 
this science, as in every other, is analysis and 
classification.” 

Moreover, as Mr. Waite said (see supra), 
there is a uniform, settled system of American 
law, or, as Dr. Andrews asserts, ‘‘American 
law is an integral system.’’ The belief of 
those who think that because there are fifty 
different jurisdictions there are fifty systems 
of American law is clearly wrong. As Dr. 
Andrews well says:— 


“The body of our law is not so vast as many 
are led to suppose by reason of the seeming 
vastness of the written records in which it is 
enveloped. The vast and widely scattered 
material embraces a comparatively small 
body of rules and principles capable of being 
brought into clear light and stated in a rea- 
sonable compass. Many persons suppose that 
we have a variety of law, corresponding with 
the number of jurisdictions applying it. That 
is, that we have fifty systems of law. But all 
those are equivalent systems, in outline 
identical and in the main substantively alike. 
Truly, we have some divergence of construc- 
tion, interpretation and application, but, on a 
given point, proposition or rule, there is, in 
most cases, uniformity, and it is very seldom 
that there exist more than two conflicting 
tules upon an identical proposition.” 

We have, therefore, a proper starting point 
for a systematic statement of American law 
in the integrity of the system as it exists, 
and once we state the law in the form of a 
rational and uniform system, ‘‘the uniformity 
of the statute law will follow as a conse- 
sequence.’”” There should be no mistake, 
however, with regard to the course of procedure 
contemplated. ‘‘The main object of codifi- 
cation, or of any exposition desirable at the 
present day, 1s not the invention of new law, 
but better expression of that which exists.”’ 
The main reason why Mr. David Dudley Field 
failed in his efforts to impose codification upon 
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American jurisprudence, says Mr. Andrews, 
is because of his ‘“‘lack of attention to the 
essential principles which must be observed 
in planning a code or any elaborate system 
by means of which to express the law.’’ What 
is wanted is a statement of the common law, 
not a summary which leaves the common 
law unexpressed and inaccessible though 
wrongly presumed to inhere in the language 
used. Mr. Andrews quotes Sheldon Amos, 
himself an advocate of codification, as saying 
the New York Civil Code failed because— 

“The conception of the code entertained by 
the commissioners was not a scientific system, 
compelling all the heterogeneous elements of 
existing law to enter into compartments 
judicially mapped out, but a republication 
of the statute and common law on such prin- 
ciples of classification as might do as little 
violence as possible to the methods and lan- 
guage adopted in the common text-books.” 

The fact that Field, as well as Austin and 
Bentham, failed, does not prove that an 
orderly system of law cannot be formulated. 
We may learn much from Austin. ‘‘The one 
essential principle of codification and of 
Austin’s philosophy is classification.’ And 
Dr. Andrews lays great emphasis on the im- 
portance of logical classification. 

“The practical working out of this great 
enterprise requires that system shall govern 
every process involved. 

“There are conceived to be the following 
different processes, every one of which must 
be governed by a logical system, carefully 
worked out :— 

‘‘ First—The system of classification above 
spoken of, giving order, showing the relative 
connection of subjects, avoiding repetitions, 
assuring completeness, clearness and concise- 
ness. 

‘““Second—A system of research, aiding in 
collecting the materials, ensuring the posses- 
sion of the actual law, avoiding the insertion 
of obsolete rules. 

“Third—A system of examining cases, 
ensuring the citation of cases in point and 
materially reducing the bulk of ordinary 
citation. 

“‘ Fourth—A system of citation, facilitating 
historical research, ensuring exhaustive cita- 
tion of cases which now rule the courts, and 
enabling the persons using the books to refer 
to all the cases, from the earliest times. 

“ Fifth—A system of constructing the text, 
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focussing all the law upon every proposi- 
tion.” 

By strict adherence to these logical systems, 
Dr. Andrews considers that it will be possible 
to give a more complete treatment of the law 
in twenty volumes than is now given in 
forty, ‘‘provided, the text is devoted entirely 
to law; no text space is wasted by padding it 
with obsolete rules; the citation is not padded 
with a mass of cases, supporting elementary 
tules; repetition is carefully avoided by the 
plan; the citation is of cases in point where 
the question was actually involved and really 
decided.” 


Dr. Andrews in concluding emphasizes the 
necessity of financial support for the proposed 
statement of the American corpus juris. He 
says that “‘constructive genius and the effi- 
cient plan must have the support of dynamic 
energy and national feeling,” meaning by 
“dynamic energy”’ financial support. He adds: 


“While a foundation is, no doubt, the ideal 
method of support, other practical methods 
are obvious. The work is clearly one of 
national importance and is deserving of the 
active co-operation of the legal profession in 
its creation and the hearty support of all with 
energy and natural feeling.” 





Vagueness of the Definition of Criminal Conspiracy 
in Restraint of Trade 


HE common law in this country, as it 
applies to criminal conspiracies in re- 
straint of trade, is carefully investigated by 
Arthur M. Allen of Providence, R. I., in a 
valuable article in the Harvard Law Review. 
By reviewing a large number of cases decided 
at different times in the United States on 
common law rather than on statutory grounds, 
he shows that the courts have not given as 
broad scope to the doctrine of conspiracy in 
testraint of trade as the American public is 
disposed to think. His conclusions are as 
follows :-— 


“(1) That the courts will not hold a con- 
spiracy criminal merely on the ground that it 
has a tendency to prejudice the public; the 
purpose or means must be shown to be 
civilly or criminally illegal. 

(2) There is not, under the decisions up 
to this time, any well-recognized crime known 
as a criminal conspiracy in restraint of trade, 
that is, sui generis, which will be held to be 
criminal when it does not come within the 
ordinary definitions. 

(3) So far as combinations in restraint of 
trade are criminal at all, they divide them- 
selves into not more than four classes: (a) 
combinations made criminal by certain old 
English statutes, and these are not generally 
Tegarded as being now in force in the United 


States; (b) combinations which are criminal 
by reason of illegality of purpose or means; 
(c) possibly combinations coming within the 
definitions of forestalling, regrating, or en- 
grossing, but it is doubtful if these are now 
in force in this country, and they certainly 
are not to their full extent; (d) according to 
dicta, rather than decisions, combinations to 
create monopolies of necessities of life. Clearly 
the most usual forms of agreements among 
dealers in commodities to fix and regulate 
prices, when the prices are not unreasonable, 
the means used are not illegal, and the parties 
to the agreement do not comprise all the 
dealers in the community, do not come within 
any of the above classes.”’ 

Mr. Allen thinks that if monopolies of 
necessities of life are to be held criminal at 
common law many difficulties will arise. How 
are necessities to be defined? he asks. Again:— 


“What constitutes a monopoly, and how 
wide in extent must it be? For example, an 
agreement among all the dealers of a single 
city is held not to amount to a monopoly. 
Kellogg v. Larkin, 3 Pinn. (Wis.) 123. Nor 
does an agreement by twenty salt dealers, 
although a large proportion of all the dealers 
in a province, constitute a monopoly. Ontario 
Salt Co. v. Merchants Salt Co., 18 Grant’s 
Ch. (Can.) 540. On the other hand it has 
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been said, in civil cases, that it is not necessary 
that all the dealers in a certain community 
should be in a combination in order to con- 
stitute a monopoly. See Nester v. Brewing 
Co., 161 Pa. St. 473, 481, where the court 
said: ‘The application of the rules does not 
depend upon the number of those who may 
be implicated, or to the extent of space, in- 
cluded in the combination.’ In Richardson v. 
Buhl, 77 Mich. 632, 658, the court said: ‘All 
combinations among persons or corporations 
for the purpose of regulating or controlling 
the price of merchandise, or any of 
the necessaries of life, are monopolies and 
intolerable.’ Cj. definition of monopoly 
in Black’s Law Dictionary, quoted in 29 
R. I. 260.” 

It is not easy, he continues, to define the 
nature of a monopoly, or to formulate a fair 
rule regarding the reasonableness or unrea- 
sonableness of rates. Accordingly, he thinks 
the best solution of the problem, is to say, 
with Judge Taft in the Addyston Pipe case:— 


The Green Bag 


“That trade agreements are not punishable 
under the rules of the common law, and then 
to look to the legislature to pass adequate 
and definite measures to protect the public. 
Clearly some combinations, both of labor and 
capital, should be restrained or punished. 
It is intolerable that dealers in the necessaries 
of life should have the power to extort ex- 
orbitant profits from the consumer by any 
means whatever. The demands of labor are 
often unreasonable and impose hardship, not 
only on the employer and the purchaser of 
the products of labor, but upon the laboring 
men themselves. A remedy is necessary, but 
an adequate one cannot be found in the com- 
mon law as it has, up to this time, developed. 
The criminal law, in particular, should be 
definite and exact, and not be made to depend 
upon the shifting economic opinions of the 
courts. For these reasons legislation, not 
the common law, should, in cases relating to 
business agreements, define the crime as well 
as impose the penalty.” 





The Needed Reform 


HILE our patent system is the best in 

the world, the enormous increase in 

the number of applications, and the increasing 
complexity and refinement of invention, have 
rendered it impossible for the government to 
maintain a proper standard of efficiency with 
the limited facilities at its disposal,’ says Mr. 
William Macomber, author of ‘‘The Fixed 
Law of Patents,”’ in the North American Review 
for June. The Patent Office plant and force 
should be increased, and this may be done 
without cost to the government, because 
the net earnings every year show a need- 
lessly large profit. Moreover, patent pro- 
cedure should be made certain, speedy, and 
inexpensive. For “the practice and procedure 
in patent causes is so cumbersome and slow 
and so expensive as to render the judicial 
establishment of a patent a luxury wholly 
beyond all but the few. This is creating a 
monopoly founded not upon inventive genius 
but upon financial power to dominate the 
field.” To illustrate, this is the prevailing 
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method of determining the validity of a 
patent in the courts:— 

‘““When the cause is at issue the taking of 
testimony begins—not in court, but here and 
there, all over the country, before notaries. 
The testimony is laboriously written out on 
the typewriter. We go wherever a witness 
happens to reside. Everything goes into the 
record; there is no one to rule on the evidence. 
As an illustration of the tramping that is 
done, I cite a case within my own experience. 
Testimony was taken in Detroit, Buffalo, 
Detroit, Los Angeles, Chicago, Detroit, Troy, 
Buffalo, Chicago, Schenectady and Detroit, in 
the order given. This is common. 

“From one to three years may complete a 
record seldom containing less than five hun- 
dred pages and sometimes assuming the pro- 
portions of the automobile cases, recently 
decided, which made a record of thirty-six 
large octavo volumes. Years may elapse before 
argument and decision. Then comes the 
appeal, reprinting the record and briefs, and 
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in time an opinion is handed down. The 
cost now may be $5,000 or $50,000. Is this 
final? Oh, no; this merely gives the patentee, 
if he succeeds, the right to enjoin the infringe- 
ment that may have continued all these years 
and to prove damages if he can. But can he? 
The equity docket in New York, as a fair 
average, discloses only four cases of substan- 
tial recovery out of fifty-four cases where 
accordings were decreed. The case of East- 
man v. Mayor, etc. (134 Fed. Rep. 844), was 
begun in 1877; decree for an accounting was 
ordered in 1891; accounting was completed 
and judgment for $818,074.32 was ordered in 
1897. In 1904—twenty-seven years after he 
began his suit and seven years after he had 
been awarded an enormous fortune—the 
patentee was finally defeated and mulcted 
with costs. Nor is it the patentee alone who 
suffers. Six patents were the foundation of a 
successful hay-press industry (127 Fed. Rep. 
363). After much hard fighting, the com- 
pany had four of its patents held valid and 
infringed at the hands of an appellate court. 
Within a year, on rehearing, this court re- 
versed itself and held all of the patents void 
but one. It took seven years to complete that 
accounting, and, owing to the fact that five- 
sixths of the patents had been held void, the 
company was unable to segregate the dam- 
ages attributable to the single patent still 
good, and the result was six cents damages 
and half the costs. The case of Tuttle v. 
Claflin (76 Fed. Rep. 227) was in the courts 
eighteen years, survived two masters, was 
nine years in the accounting and finally ended 
in a lump-sum award by the appellate 
court.... 

“Bad as this is, it is far from the worst. 
In 1891 the United States Circuit Courts of 
Appeals were established—one in each of the 
nine circuits—and these courts were given 
final appellate jurisdiction of patent causes. 
A decision of any one of these nine Circuit 
Courts of Appeals is final in a patent cause for 
that particular patent on the particular facts 
presented in that particular circuit, but it is 
not a final adjudication upon that patent as to 
any other circuit. While there is supposed 
to be comity between appellate courts, as a 
Matter of fact there is none. The rubber- 
tire case (Consolidated v. Diamond, 157 Fed. 
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Rep. 677) and the bottle-stopper case settle 
that question.” 

The remedy which the author proposes for 
these abuses in patent procedure is to be 
found, first, in the establishment of a Patent 
Court for hearing patent causes in the first 
instance. ‘‘It should consist of nine judges, 
one in each of the nine circuits, whose duty it 
should be to hear, try and determine such 
causes, having the evidence adduced before them 
subject to ruling and exception, after the 
manner of state courts of equity. The pres- 
ent system of taking testimony hither and 
yon before notaries should be abolished. 
In cases where witnesses are remote, com- 
mission should issue to the patent judge of the 
circuit wherein the witness resides; but such 
commission should issue only upon proof of 
the materiality of the evidence sought and 
in no case for the taking of expert testimony. 
Moreover, the present practice of adducing 
endless expert evidence should be stopped. 
Ordinarily one expert on each side is enough. 

“Interference cases should be sent to the 
patent judge of the circuit most centrally 
located with reference to the evidence to be 
adduced and then and there decided in the 
same manner as a patent cause, but with 
additional safeguard that such trial shall be 
held behind closed doors to prevent dis- 
closure of unpatented inventions. 

“The next step is the establishment at 
Washington of a Court of Patent Appeals. 
To this one central court every appeal from 
every patent judge should be taken and that 
court should be given final appellate juris- 
diction. It should be composed of five judges, 
all of them trained in the patent law. The 
method of appeal should be by case and ex- 
ceptions; the record made by counsel and 
settled before the patent judge who heard 
the case, to the end that the present enor- 
mous cost of printing may be reduced and 
that the appellate court may not be burdened 
with a padded and cumbersome record. 

“Such a change in no wise disturbs the 
great body of case law relating to patents. 
It is a change of jurisdiction, but not of system. 
The great body of rules, both in law and in 
equity, would remain in force, with the excep- 
tion that the present conflict and chaos of law 


-and rule would be eliminated entirely.”’ 








Reviews 


TIFFANY’S PERSONS AND DOMESTIC 
RELATIONS 

Tiffany’s Persons and Domestic Relations. 2d 
ed., revised by Roger W. Cooley, author of “Briefs 
on the Law of Insurance,’’ and special lecturer 
in Legal Bibliography. Hornbook series. West 
Publishing Co., St. Paul, Minn. Pp. 551+table 
of cases and index 105. ($3.75.) 

THE first edition of this standard treatise 

was published in 1896, and its popularity 
was due to the satisfactory manner in which 
it met the demand for a comprehensive 
treatise on the common law of persons as 
modified by statute in the United States. 
The arrangement was a decided merit, the 
tule of law being conspicuously stated in 
black type, followed in each case by explana- 
tory text. The plan of treatment followed 
did not, to be sure, enable the reader to 
ascertain the statute law of his own state. 
The common law rule was first set forth, 
being followed by the substance of such 
statutes as have been generally adopted, 
and their interpretation by the courts, leaving 
the reader to ascertain the law of his own 
state for himself. But as a practitioner is 
assumed either to be pretty familiar with the 
statute law of his state or to be able to turn 
to it readily, this method cannot be criticised; 
moreover, the wisdom of concentrating the 
law student’s attention upon local rules 
to the neglect of those generally prevailing 
is open to doubt. So that Tiffany’s Persons 
and Domestic Relations was well designed 
to prove serviceable, and but few inaccuracies 
were noticed in the first edition. 

During the past fourteen years the statute 
law has undergone much change, particularly 
with reference to the property and contract 
rights of married women, consequently Mr. 
Cooley found it necessary to make some addi- 
tions to the text, the material additions being 
in that portion of the work dealing with the 
separate property of married women and 
in the chapter on Separation and Divorce, 
a section relating to the extraterritorial 
effect of divorce having been added. The 
principal work of the revisor has been the 
incorporation of the later decisions into the 
notes. Even in the case of the law of Master 
and Servant, where it might have been 
expected that there would have been im- 
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portant changes, and where changes are 
certainly impending, the editor has seen fit 
to retain the original text substantially 
unaltered. A book so largely concerned, 
however, with fundamental doctrines does not 
require that frequent re-vamping necessary 
in the case of treatises which cover a subject 
with greater minuteness. In the law of 
divorce, for example, there has been some 
activity of recent years on the part of legis- 
latures, yet it has scarcely resulted in note- 
worthy innovations nor radically modified 
the principles set forth in this volume on its 
first appearance. 

The second edition of the work enables 
it to keep pace with recent developments 
in the law, its citations being sufficiently 
complete, and on the whole it well fulfills 
its purpose. 


WILCOX’S MUNICIPAL FRANCHISES 
Municipal Franchises: A Description of the 
Terms and Conditions upon which Private Corpora- 
tions enjoy Special Privileges in the Streets of 
American Cities. By Delos F. Wilcox, Ph.D, 
Chief of the Bureau of Franchises of the Public 
Service Commission for the First District of New 
York. (In two volumes.) V. I, Introductory, Pipe 
and Wire Franchises. Gervaise Press, Rochester; 
Engineering News Book Department, New York, 
sales agents. Pp. xix, 662+bibliography and 
index 48. ($5.) 
[% “Municipal Franchises’? Dr. Delos F. 
Wilcox essays a new field in bookmaking. 
For while there have been numberless 
magazine articles and many special reports 
as well as a few books written on the question 
of municipal as against private ownership of 
public utilities, and also books have been 
issued on the law of franchises, this volume 
is thought to be the first one ever published 
having for its subject the analysis and descrip- 
tion of municipal franchises as they exist 
in actual operation in the cities of America. 
Dr. Wilcox states that it is his purpose, in 
this book, ‘‘to simplify, as far as possible, 
fundamental conceptions as to the nature 
and purpose of franchise grants; to state as 
clearly as possible the necessary conditions 
to be imposed in connection with various 
classes of franchises; to describe the best 
types of franchises actually in force in different 
cities of the country; and, finally, to discuss 
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in a general way the principles involved 
in the, regulation of public service utilities 
by means of taxation, rate regulation, public 
service commissions, the referendum, and 
municipal ownership.” 

The work is to be issued in two volumes 
of which the one under consideration is the 
first. It includes the preliminary discussion 
of fundamental principles and _ illustrative 
chapters on electric light, telephone, tele- 
graph, signal, electrical conduit, water, 
sewer, heating, refrigerating, pneumatic tube, 
pipe-line and gas franchises, all treated in a 
highly technical and exhaustive but at the 
same time interesting manner. 

Dr. Wilcox aims primarily to present an 
analysis of facts and conditions in such a form 
as to be available for the use of officials having 
the responsibility of granting franchises or 
enforcing franchise contracts, of special 
students of public affairs, and of citizens who, 
individually or through semi-public organiza- 
tions, are endeavoring to bring intelligence 
to bear in a practical way on the governmental 
problems of their home cities; but he insists 
that his efforts can be of use only to such 
persons, whether in official or private life, 
as are, in good faith, seeking light upon this 
most complex problem, and will approach it 
not from the standpoint of personal or private 
interests, but from that of the public good. 


CORPORATION MANUAL FOR 1910 


The Corporation Manual: Statutory Provisions 
Relating to the Organization, Management, Regu- 
lation and Taxation of Domestic Business Corpora- 
tions, and to the Admission, Regulation and 
Taxation of Foreign Corporations in the several 
States and Territories of the United States, arranged 
under a uniform classification; Corporation Laws 
of Alaska, Philippine Islands and Porto Rico, 
Federal Statutes affecting Business Corporations, 
and Digest of Business Corporation Laws of Mexico; 
and Cyclopedia of Corporation Forms and Pre- 
cedents. Edited by John S. Parker, of the New 
York bar. 16th edition. Corporation Manual 
Company, New York. Pp. xvi, 1904. ($6.50 net.) 


N issuing the sixteenth edition of this 
valuable compilation, it is the purpose 

to include the amendments in the corporation 
laws relating to business corporations that 
have been enacted at the sessions of the 
legislatures of the various states and territories 
Since the fifteenth edition, and, at the same 
time the editors have taken the opportunity 
to revise and rewrite the entire subject- 
Matter for several of the states. The enlarge- 
ment occasioned by these changes has made 


it necessary to omit from this edition the 
corporation laws of the Dominion of Canada 
and the several Canadian provinces which 
have heretofore been included; but to make 
up for this omission, the federal statutes affect- 
ing business corporations have been inserted, 
including the anti-trust law, interstate com- 
merce law, and the corporation tax law and 
regulations. 

» As in previous editions the matter for each 
of the states is grouped under a uniform 
classification, and wherever practicable the 
full text of the statute provision is given 
under the appropriate heading of the classifica- 
tion. Thus the volume contains the statutory 
corporation laws of all the states in available 
form, a feature which will be;greatly appre- 
ciated by the busy practising lawyer, who 
wishes to segregate the homogeneous statutory 
provisions of all the jurisdictions in the country 
in order to examine the authorities in those 
having cases directly in point. 

The editor-in-chief is Mr. John S. Parker, 
of the New York bar, and his assistants on 
the editorial board are Messrs. Franklin A. 
Wagner, George Tumpson and Frederick 
W. Keasbey, and there is an associate editor 
for each state. 

While primarily intended for the practical 
use of lawyers, this compilation will also be 
found a valuable reference aid by all who 
are interested in the study of modern in- 
dustrial conditions. 


A somewhat full discussion of the license tax 
system of Louisiana is embodied in the paper of 
W. O. Hart, Esq., of the New Orleans bar, a 
member of the Louisiana Tax Commission, now 
issued in a pamphlet of about ninety pages. Mr. 
Hart read this paper at the Third International 
Conference on State and Local Taxation at Louis- 
ville last September. He traces historically the 
license tax system as set forth in constitutional 
provisions, in statutes, and in the decisions of the 
state Supreme Court. 
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ECEIPT of the following books, is 
acknowledged :— 

State Bar Association of Connecticut; Annual 
Report, 1910. Edited by James E. Wheeler, 
New Haven, secretary. Pp. 126. 

New York State Bar Association; Proceedings 
of the Thirty-Third Annual Meeting, held at 
Rochester January 18, 20, 21, 1910. The Argus 
Company, Albany. Pp. vi, 910. 

Report of Atlantic City Conference on Workmen’s 
Compensation Acts, held at Atlantic City, N. J., 
July 29-31, 1909. H. V. Mercer, secretary, Minne- 
apolis, Minn. Pp. 319+index 14. (Paper, 50 cts.) 
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A Treatise on Secret Liens and Reputed Owner- 
ship. By Abram I. Elkus and Garrard Glenn, 
of the New York bar. Baker, Voorhis & Co., 
New York. Pp. xxx, 183+index 11. ($3.50.) 


Laws and Contracts and Legal Ethics; an address 
in the Hubbard course on Legal Ethics at the 
Commencement exercises of the Albany Law 
School, June 9, 1910. By Hon. Pliny T. Sexton, 
LL.B., LL.D. Pp. 28. (Pamphlet.) 


A Treatise on International Law. By William 
Edward Hall, M.A. 6th edition, edited by J. B. 
Atlay, M.A., of Lincoln’s Inn, Barrister-at-Law. 
Oxford University Press, New York, Toronto, 
and London; Stevens& Sons, Ltd., London. 
Pp. xxiv, 743+ table of cases and index 25. (£ 1, 
ls. net.) 


An Index-Digest of Decisions under the Federal 
Safety Appliance Acts, together with relevant 
excerpts from other cases in which the acts have 
been construed. Prepared by Otis Beall Kent, 
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by direction of the Interstate Commerce Commis- 
sion. Government Printing Office, Washington. 
Pp. xvi, 294. (70 cts. cloth, 40 cts. paper.) 
Work-Accidents and the Law. By Crystal 
Eastman, member and secretary of the New York 
State Employers’ Liability Commission. Being 
the fifth volume of the Pittsburgh Survey in six 
volumes, edited by Paul Underwood Kellogg for 
the Russell Sage Foundation. Charities Publica- 
tion Committee, New York. Pp. xvi, 220+twelve 
appendices 109+index 11. ($1.50 net; the set $10.) 
A Treatise on the Law of Labor Unions; Con- 
taining a Consideration of the Law Relating to 
Trade Disputes in All its Phases, Internal Ad- 
ministration of Unions, Union Labels, and a 
Collection of Approved Forms of Pleadings, In- 
junctions and Restraining Orders. By W. A. 
Martin, Reviewing Editor of Cyc, and author of 
Adverse Possession, Appearances, Costs, etc. 
John Byrne & Co., Washington. Pp. xxv, 455+ 
forms 122+ table of cases and index 72. ($6.) 
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That racial prejudice is most violent in 
those sections of the United States where 
illiteracy is greatest is the opinion of Prof. 
Du Bois of Atlantic University, writing in the 
Editorial Review for May. He earnestly 
argues the revival and enactment of the Blair 
bill, favored by Dr. Felix Adler and others, 
by which federal aid would be given to free 
common school education in all states where, 
and so long as, illiteracy exceeds a certain 
minimum percentage. 


That employers would not have to pay so 
much to injured employees if the Wainwright 
workmen’s compensation bill were passed 
by the New York legislature, as they are 


aying now in civil damages recovered in 
itigation, was shown by a table prepared by 
C. L. Chute, copied in the Survey of May 14. 
The aggregate payments in twenty-two cases 
amounted to $15,215, of which lawyers 
obtained $7,965 in fees. Under the Wain- 
wright award the estimated amount due the 
same employees would be $12,362.68. 


The most interesting discussion, probably, 
that has yet appeared, of the cost of living 
was published in the form of a symposium 
in the June Cosmopolitan on “The Problem 
of Subsistence,” to which the contributors 
were: Charles Edward Russell, Frank Greene, 
managing editor of Bradstreet’s, S. F. Taylor, 
Prof. E. R. A. Seligman of Columbia, Prof. 
J. Pease Norton of Yale, Secretary of Agri- 
culture James Wilson, John Mitchell, Nahum 
J. Bachelder, Marcus M. Marks, John Wana- 
maker, Joseph French Johnson, John Spargo, 


S. R. Guggenheim, Lorton Horton, John A. 
Green, James J. Hill, Louis F. Swift of Swift 
& Company, Prof. Thomas Nixon Carver of 
Harvard, and Senator Henry Cabot Lodge. 

A. Maurice Low writes in the National 
Review for May of the miscarriages in the 
administration of justice in the United States. 
‘Perhaps one of the most ridiculous decisions 
rendered,” he says, ‘‘which is a direct invita- 
tion to dishonest men to be dishonest without 
risk of punishment, was that of a tribunal 
hitherto as highly respected as the Supreme 
Court of Massachusetts, a state whose judiciary 
has always been held in high regard by the 
country.”” He refers to the decision that 
an automobile is not a “carriage,” within 
the meaning of the statute providing owners 
of public vehicles with a remedy for the non- 
ayment of fare (see 22 Green Bag 307). 
he defect thus revealed in the law has since 
been cured by new legislation. 


Edward W. Harden, writing in the Outlook, 
says: ‘‘Leading economists are all but agreed 
that the world’s increasing production of 
gold is the principal cause of the increasing 
cost of all living, of all industrial activity. 
However that may be, the railways alone of 
all the country’s various forms of invested 
capital have been caught between the rigidity 
of the price at which they are compelled to 
dispose of their service and the uncontrollable 
cost of producing it.’”” The writer gives a 
table showing “how small a proportion of 
the individual’s living expenses is assessed 
by the railways. ... The point is, simply, 
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that to grant the railways some increase in 
freight rates in partial compensation of the 
shrunken commodity value of their earnings 
would not mean oppression of the consumer, 
or even savor of it.’ 


William Bayard Hale writes in the World’s 
Work for June of President Taft’s interest 
in the filling of judicial offices. ‘He was 
wrestling, during my week in Washington, 
with the appointment of four or five federal 
judges. elegations and candidates from 

exas, northern Ohio, Maryland, come and 
0. The President impresses it upon all that 
e desires and seeks but one thing, namely, 
the best man who can be found an tsuaded 
to take the place. He asks many direct and 
searching questions. Does the suggested 
candidate stand at the head of his profession 


in his neighborhood? Is he in active practice? 
What are the facts as to his health? What 
was the real truth about this or another 
episode of his career? Is he a college gradu- 
ate? (This is always an early question.) 
A man of general culture, breadth of view?” 


That the influence of the Southern Pacific 
Railroad in California litics has been 
sinister is the theme of Charles Edward 
Russell’s article in the .— Hampton's on 
“Scientific Corruption of Politics.” We are 
told that it is this influence which ‘“‘stopped 
the graft prosecution in San Francisco; that 
enabled uef, Calhoun, and Schmitz to 
escape; that defeated Francis J. Heney 
at the polls; and morally this is the influence 
responsible for the hand that tried to assassi- 
nate him.” 
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Articles on Topics of Legal Science 

and Related Subjects 

“Act of State.”’ ‘‘The ‘Act of State’ Doc- 
trine.” By Howard Thayer Kingsbury. 4 
American Journal of International Law 359 
(Apr.). 

Adjudication. ‘‘Common Law and the 
Common Man.” By Herbert Pope. 5 JIli- 
nois Law Review 22 (May). 

An earnest plea that judges shall look be- 
yond the actual issues arising from the special 
circumstances of the controversies brought 
before them, and lay down general rules which 
will enable the common man more readily 
to ascertain the state of the law. 

Admiralty. ‘“‘How the Great Lakes Became 
‘High Seas,’ and Their Statutes Viewed from 
the Standpoint of International Law.” By 
Harry E. Hunt. 4 American Journal of 
International Law 285 (Apr.). 

Treats of admiralty jurisdiction over the 
Great Lakes, their ownership, and rights of 
navigation, wrecking, fishing, criminal juris- 
diction, etc. 

“American Corpus Juris.”’ ‘“The Next Great 
Step in. Jurisprudence.” By J. DeWitt 
Andrews. 19 Yale Law Journal 485 (May). 

Dr. Andrews, with Mr. Lucien Hugh Alex- 
ander of Philadelphia and Dean George W. 
Kirchwey of Columbia Law School, is one of 
the authors of the plan for the proposed state- 
ment of the American corpus juris, presented 
in the Green Bag for February, 1910. Foran 
abstract of this article see p. 405 supra. 


British Constitution. See Government. 


Carriers. ‘‘Contract Limitations of the 
Common Carrier’s Liability.” By Edwin C. 
Goddard. 8 Michigan Law Review 531 (May). 

Codification. ‘‘Codification in the Philip- 
pines.”” By Charles S. Lobingier, Judge of 
the Court of First Instance. 10 Journal of 
Comparative Legislation, pt. 2, p. 239 (Apr.). 

Treating of the situation as regards the 
proposed unification of the Civil and Commer- 
cial Codes, and showing to what extent the 
work of the Commissioners of Uniform State 
Laws has been utilized in the Philippines. 


See ‘‘American Corpus Juris.”’ 


Comparative Jurisprudence. ‘‘The Unifica- 
tion of Law.” By the Rt. Hon. Lord Justice 
Kennedy. 10 Journal of Comparative Legis- 
lation, pt. 2, p. 212 (Apr.). 

The author discusses the prospects of _ the 
unification of law throughout the civilized 
world, and incidentally pleads for the study 
of Roman law as part of the intellectual train- 
ing desirable for entrance into the profession. 

“French Law Within the British Empire; 
III, Points of Departure.’ By Mr. Justice 
Wood Renton. 10 Journal of Comparative 
Legislation, pt. 2, p. 250 (Apr.). 

See Codification, Legislation, Marriage and 
Divorce, Roman Law. 

Conspiracy. See Monopolies. 

Contracts. See Carriers. 

Corporations. ‘‘The Conclusiveness of Judg- 
ments Against Corporations on Their Members 
in Assessment Proceedings.”” By Albert S. 
Bolles. 19 Yale Law Journal 533 (May). 
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“Executed Ultra Vires Transactions.’’ By 
Edward H. Warren. 23 Harvard Law Re- 
view 495 (May). 

“Corporation Liens on Stock.”” By Edson R. 
Sunderland. 8 Mi-higan Law Review 555 
(May). 

Criminology. ‘‘The Death of Lombroso.”” By 
Professor Courtney Kenny. 10 Journal of 
Comparative Legislation, pt. 2,p. 220 (Apr.). 

A readable characterization of the Italian 
criminologist, including a statement of his 
opinions. 

“The Lighter Side of My Official Jife; 
VIII, Sharps and Flats.”’ By Sir Robert 
Anderson, K.C.B. Blackwood’s, v. 18, p. 
678 (May). 

Reminiscences of thieves and swindlers. 

“Criminal Statistics, 1908.” 35 Law Maga- 
zine and Review 312 (May). 

Cross-Examination. ‘‘The Art of Cross- 
Examination.” By E. F. B. Johnston, K. C. 
30 Canadian Law Times 395 (May). 


Defamation. ‘‘Legal Presumptions.’”’ By 
Julius Hirschfeld. 35 Law Magazine and Re- 
view 265 (May). 

Considering the general subject of uninten- 
tional libel. 

Employer’s Liability. See Labor Laws. 


Elections. ‘The Fight for a Clean Ballot.” 
By Edward Ridley Finch. Independent, v. 68 
p. 1020 (May 12). 

Equitable Conversion. ‘‘Equitable Con- 
version in Pennsylvania.” By Roland R. 
Foulke. 58 Univ. of Pa. Law Review 455 
(May). 

Equity Jurisdiction. 

Espionage. ‘Espionage and Scientific In- 
vention.”” By Norman Bentwich. 10 Journal] 
of Comparative Legislation, pt. 2, p. 243 (Apr.). 

Discussing the war crime of esponiage, par- 
ticularly as affected by wireless telegraphy 
and aviation. 

Evidence. See Cross-Examination. 


Fifteenth Amendment. ‘The Fifteenth 
Amendment.” By William C. Coleman. 10 
Columbia Law Review 416 (May). 

An able, learned, and in fact unanswerable 
refutation of the arguments of the late Judge 
Morris, Mr. Arthur W. Machen, Jr., and others 
that the Fifteenth Amendment is not valid. 


Full Faith and Credit Clause. ‘Equity 
Jurisdiction Under the Full Faith and Credit 
Clause: Fall v. Eastin, I." By Prof. Henry 
Schofield. 5 /llinois Law Review 1 (May). 

Government. ‘The History of the Depart- 
ment of State, V.”’ By Gaillard Hunt. 4 


See Insanity. 
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American Journal of International Law 384 
(Apr.). 

Treating of ‘Occasional Duties of the De- 
partment.” 

“‘Recent and PendingConstitutional Changes 
in England.” By Edward Porritt. American 
Political Science Review, v. 4, p. 196 (May). 

A review of the fourth edition of Sir Wil- 
liam Anson’s Law and Custom of the Consti- 
tution, into which is introduced much shrewd 
analysis and comment on present conditions 
of British politics. 

“The Canadian Constitution.”” By W. Kent 
Power. Law Notes, v. 14, p. 27 (May). 

A good description of the government of 
Canada, with emphasis on the features which 
distinguish it from other colonies. 


See Fifteenth Amendment. 

History. See Government, Legal History. 

Insanity. ‘‘Equity Jurisdiction Over the 
Persons and Property of Incompetent Per- 
sons; I, II.” By Sidney J. Dudley. 16 Vir- 
ginia Law Register 1 (May), 81 (June). 

The subject is considered not solely from 
the point of view of Virginia law, the treat- 
ment being of broad scope. 

International Law. See ‘‘Act of State,” 
Admiralty, Espionage, International Rela- 
tions, Liability of the Sovereign, Nationality, 
Naturalization, Neutrality, Newfoundland 
Fisheries Case, Title by Discovery. 

International Relations. ‘‘The Cretan Ques- 
tion.”” By Theodore P. Ion. 4 American 
Journal of International Law 276 (Apr.). 

Dealing with the political status of Crete. 


Interstate Commerce. See Railways, Street 
Railways. 


Labor Laws. ‘‘A Review of Labor Legisla- 
tion in the United States for the Year 1909.” 
By Irene Osgood. American Political Science 
Review, v. 4, p. 163 (May). 

Remarking that labor legislation in this 
country is in a chaotic condition, and calls 
for the establishment of scientific standards, 
this writer proceeds to summarize, under a 
dozen or more headings and subheadings, the 
important legislation of the year. 

Legal History. See Marriage and Divorce, 
Roman-Dutch Law. 

Legislation. ‘Review of Legislation, 1908.” 
With introduction by Sir Courtenay Ilbert. 
1 0 Journal of Comparative Legislation, pt. 2, p. 
27 (Apr.). 

A summary of the legislation of Egypt, 

rance, Germany, Italy, Switzerland, the 
United States, and the British Empire, for 
the year 1908. Special attention may be 
given to the following:— 
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“United States of America—State Legisla- 
tion.’ By R. Newton Crane. Pp. 284-289. 

“The United States Tariff.’” By Wallwyn B. 
Shepheard. Pp. 289-293. See Tariff. 

Liability of the Sovereign. ‘Sovereigns as 
Defendants.”” By Nathan Wolfman. 4 Ameri- 
can Journal of International Law 373 (Apr.). 

A paper suggested by the decision of the 
Supreme Judicial Court of Massachusetts in 
Mason v. Intercolonial Railway of Canada, 
197 Mass. 349 (1908). 

Literature. ‘(Cowper and the Law.” By 
His Honor Judge William Willis, K.C. Law 
Journal, v. 45, p. 343 (May 21). 

Treating particularly of the poet’s connec- 
tion with the Inner Temple. 

“Law from Lay Classics; I, The Magis- 
tracy of Sancho Panza.” 5 Illinois Law Re- 
view 39 (May). 

The first of a series of extracts compiled to 
illustrate the treatment of the law in satiric 
or philosophic strain. 

Marriage and Divorce. ‘‘The History and 
Present Condition of the German Divorce 
Law.”’ By Dr. Ernest J. Schuster. 10 Journal 
of Comparative Legislation, pt. 2, p. 229 (Apr.). 

Succinctly ge nom the history of the 
German law of divorce, the law as it now 
stands, and some of the results of its opera- 
tion. 

Monopolies. ‘‘Criminal Conspiracies in 
Restraint of Trade at Common Law.” By 
Arthur M. Allen. 23 Harvard Law Review 
531 (May). 

_ A timely discussion of one of the most 
important subjects of American law. See 
p. 407 supra. 

Nationality. ‘The Chinese Nationality 
Law, 1909." By Tsai Chutung. 4 American 
Journal of International Law 404 (Apr.). 

Naturalization. ‘Citizenship for the Porto 
Ricans.” By Roland P. Falkner. American 
Political Science Review, v. 4, p. 180 (May.). 

A former Commissioner of Education of 
Porto Rico carefully analyzes political condi- 
tions in that country and considers his special 
subject in all its bearings. 

Neutrality. ‘“The Real Status of the Panama 
Canal as Regards Neutralization.” By H. S. 
Knapp. 4 American Journal of International 
Law 314 (Apr.). 

The author considers that the Canal is 
not neutralized in any sense of the word. 

Newfoundland Fisheries Case. ‘‘The Atlan- 
tic Fisheries Dispute.” By P. T. McGrath 
American Review of Reviews, v. 41, p. 718 
(June). 


A full presentation of the circumstances of 
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the controversy before the Hague Court, by 
a Newfoundland journalist of experience. 

Patents. ‘Patents and Industrial Progress.” 
By William Macomber. North American Re- 
view, v. 191, p. 805 (June). 

A vigorous plea, by a leading authority on 
patent laws, for urgently needed reforms in 
patent procedure. e p. 408 supra. 

“The Patents and Designs Act, 1907." By 
J. W. Gordon. 35 Law Magazine and Re- 
view 289 (May). 

Police Administration. 
gree.” By Henry C. Spurr. 
Comment 370 (May). 

Written from the standpoint of a former 
public prosecutor, who considers that the 
innocent have little to fear from the ordeal of 
the third degree. 

“A Golden Rule Chief of Police.’’ By 
Frederic C. Howe. Everybody’s, v. 22, p. 814 
(June). 

A first-hand account of Chief Kohler’s 
methods and their results. 

“Policemen Around the World.” By Nevin 
O. Winter. World's Work, v. 20, p. 13056 
(June). 

Describing the police of many different 
countries, in all parts of the world. 

Procedure. ‘Judgment on the Pleadings on 
Motion.”’ By E. Mortimer Boyle. 21 Bench 
and Bar 53 (May). 

Treating of how section 547 of the New 
York Code of Civil Procedure (1908) has been 
construed by the courts. 

Professional Ethics. ‘“‘The Ethical Basis of 
Jurisprudence.”” By Dean William S. Pattee. 
10 Yale Law Journal 564 (May). 

Public Lands. ‘‘The Land System of New 
Zealand.” By “Agricola.” 35 Law Maga- 
zine and Review 279 (May). 

Public Service Corporations. See Railways. 

Railways. ‘Control of Railroad Accounts 
in Leading European Countries.” By A. M. 
Sakolski. Quarterly Journal of Economics, 
v. 24, p. 471 (May). 

The systems of regulation of railway ac- 
counting and finance considered are those of 
Germany, Great Britain and France. 

“The Shifting Railroad Control.’”’ By C. M. 
Keys. World's Work, v. 20, p. 13045 (June). 

Gives many interesting facts regarding the 
eight great railroad systems of the United 
States. 

See Carriers, Rate Regulation. 

Rate Regulation. ‘‘The Effect of Increased 
Freight Rates.”” By Edward W. Harden. 
Outlook, v. 95, p. 31 (May 7). 


“The Third De- 
16 Case and 











416 


An argument for higher rates, based on the 
grounds that they are both deserved by the 
railways and harmless to the public. 

See Railways. 

Restraint of Trade. 

Roman-Dutch Law. ‘The History of the 
Roman-Dutch Law.” By Professor R. W. 
Lee. 10 Journal of Comparative Legislation, 
pt. 2, p. 261 (Apr.). 

Street Railways. ‘‘Street Railways and the 
Interstate Commerce Act.” By Borden D. 
Whiting. 10 Columbia Law Review 451 (May) 

Considering the question of the federal 
regulation and control of interstate street 
railways. 

Tariff. ‘‘The United States Tariff.” By 
Wallwyn B. Shepheard. 10 Journal of Com- 
parative Legislation, pt. 2, p. 289 (Apr.). 

A short digest of the tariff act of 1909, with 
observations. 

Taxation (General). ‘‘The Separation of 
State and Local Revenues.’’ By Prof. Charles 
J. Bullock. Quarterly Journal of Economics, 
v. 24, p. 437 (May). 

The author argues clearly and convincingly 
in opposition to the proposed separation of 
state and local taxation. 

Taxation (Proposed Income Tax Amend- 
ment). ‘Inherent Improprieties in the In- 
come Tax Amendment to the Federal Con- 
stitution.” By Arthur C. Graves. 19 Yale 
Law Journal 505 (May). 

The author considers this amendment im- 
proper “under the limitations which ought 
to guard the concessions of authority to our 
federal government.” 

“The Income-Tax Amendment.”’ By Sena- 
tor William E. Borah. North American Re- 
view, v. 191, p. 755 (June). 

A short argument in support of the pro- 
posed amendment. 

“The Income Tax Amendment.” By 
Professor Frederick M. Davenport. Inde- 
pendent, v. 68, p. 969 (May 5). 

The argument of a professor of political 
science in favor of the amendment. 

Title by Discovery. ‘The Arctic and Ant- 
arctic Regions and the Law of Nations.”’ By 
Thomas Willing Balch. 4 American Journal 
of Law 265 (Apr.). 

Treating of the rights of nations in the soil 
of the polar regions. 

Water Power. ‘The Illinois Water-Power 


See Monopolies. 
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Scheme.” By H. G. Moulton. Journal of 
Political Economy, v. 18, p. 381 (May). 
Workmen’sCompensation. See Labor Laws: 


Miscellaneous Articles of Interest to the 
Legal Profession 

Biography. Campbell. ‘‘Lord Chancellor 
Campbell.”” By J. A. Lovat Fraser. 35 Law 
Magazine and Review 257 (May). 

Lurton. ‘“‘Horace Harmon Lurton.”’ By 
John J. Vertrees. 58 Univ. of Pa. Law Review 
495 (May.) 

Roosevelt. ‘‘Theodore Roosevelt.” By 
Archibald R. Colquhoun. Fortnightly Review, 
v. 86, p. 832 (May). 

A sympathetic appreciation of the Ameri- 
can statesman. 

Cost of Living. ‘‘The Problem of Subsis- 
tence.”” A Symposium. Cosmopolitan, v. 49, 
p. 21 (June). 

A collection of the opinions of many college 
professors and leaders of various industries 
on the causes of the high cost of living. 

European Politics. ‘European Interven- 
tion in Morocco.’’ By Norman Dwight Harris. 
19 Yale Law Journal 549 (May). 

Legal Miscellany. ‘‘The Trial of William 
Blake for High Treason.’”” By Herbert Ives. 
Ninteenth Century and After, v. 67, p. 849 
(May). 

An interesting review of the forgotten 
dragoon episode in the life of the poet-painter. 

Negro Problem. ‘‘The Economic Aspects 
of Race Prejudice.’””’ By W. E. Burghardt Du 
Bois. Editorial Review, v. 2, p. 488 (May). 

A plea for the education of the Negro. 

Political Corruption. ‘‘Scientific Corrup- 
tion of Politics.’"” By Charles Edward Russell. 
Hampton’s, v. 24, p. 843 (June). 

Dealing with the machinations of the 
Southern Pacific Railway in California poli- 
tics. 

Russia. ‘‘The Reaction in Russia: A Review 
of Events Since the ‘Bloody Sunday’ of Janu- 
ary, 1905; I.” By George Kennan. Century, 
v. 80, p. 163 (June). 

Dramatically reviews the thrilling events 
of the year 1905 and the subsequent months 
of “pacification,” when the counter-revolu- 
tion triumphed. 

Taft’s Administration. 
Work.” By William Bayard Hale. 
Work, v. 20, p. 13005 (June). 


“The President at 
World's 








Latest Important Cases 


Carriers. See Public Service Corporations. 

Contracts. See Employer’s Liability. 

Employer’s Liability. Employer not 
Exempted from Civil Liabithty by Contract 
whereby Employee Accepts Voluntary Relief 
in Full Compensation— Public Policy. D. C. 

That voluntary relief granted under a 
contract releasing the employer from liability, 
to an employee injured while he was acting 
within the scope of his employment, does not 
bar an action for civil damages brought under 
the Employer’s Liability Act of 1906, was 
held by the Court of Appeals of the District 
of Columbia in McNamara v. Washington 
Terminal Co., decided May 10 (Washington 
Law Rep. June 3). The Court (Robb, J.) 
decided that a contract of employment entered 
into by a railroad company and an employee 
whereby the employee agreed that, in the 
event of the acceptance by him of the relief 
benefits to which the contract referred, the 
company would be relieved of all liability 
on account of his injury, was within the terms 
of section 3 of the Employer's Liability Act 
of 1906, whereby it is provided that ‘‘no 
contract of employment, . . . relief benefit, 

. nor the acceptance of any such insurance, 
telief benefit, . . . shall constitute any bar 
or defense to an action brought to recover 
damages for personal injuries to or death 
of such employee,” etc., but giving the carrier 
the right to set off in such action any sum 
it may have contributed toward such insur- 
ance, relief benefit, etc. 

The Court upheld the foregoing provisions 
of the statute as not an unjustifiable encroach- 
ment by the law-making power upon the 
right of free contract guaranteed in general 
terms by the Fifth Amendment :— 

“We must have in mind that the object 
of this law, and of laws of similar character, 
is not alone to protect and benefit employees 
of common carriers, but to promote the public 
welfare. Johnson v. Southern Pacific Co., 
196 U. S. 17, 25 Sup. Ct. Rep. 158; Mr. 
Justice Moody in the Employer's Liability 
cases, 207 U. S. 533, 28 Sup. Ct. Rep. 141. 
The safety of the traveling public is dependent, 
to a large extent, upon the safety of employees 
engaged in the operation of railroads. The 
interests of employees and passengers, in so 


far as the safety of either is involved, are, of 
necessity, mutual. In section 1 of the act 
the carrier is declared to be responsible to 
employees for injuries sustained through its 
negligence or the negligence of fellow-servants. 
If the imposition of such responsibility upon 
the carrier inured to the benefit of the 
public as well as to the employee, and we 
think it did, Congress had the right to take 
that into consideration in enacting section 3.” 


Extradition. See Interstate Rendition. 
Interstate Commerce. See Railway Rates. 


Interstate Rendition. Petition for Habeas 
Corpus Dismissed—Circumstantial Evidence 
of Physical Presence within Demanding State. 

X.Y. 

Frank N. Hoffstot, residing and doing 
business in New York City, and in the habit 
of going to Pittsburgh on business once a 
month, was detained under a warrant issued 
by the Governor of New York directing his 
surrender to the Pennsylvania authorities 
as a fugitive from justice. He petitioned for 
a writ of habeas corpus, which was denied by 
the United States Circuit Court. (Matter of 
Hoffstot, N. Y. Law Jour. May 24.) 

The Court (Holt, J.) reviewing all the 
evidence, held that there was circumstantial 
evidence which brought the case within the 
following rule: ‘‘Under the constitutional 
provision, and the statute passed in conformity 
with it, providing for the extradition of 
fugitives from justice from one state to 
another, it is necessary that the defendant 
should have been physically present in the 
state in which it is alleged that the crime 
was committed, at the time when it was 
committed, in order to make him, on his 
subsequent departure from the state, a 
fugitive from justice (Hyatt v. Corkran, 
188 U. S. 691, 23 Sup. Ct. Rep. 456).” 


Application for Extradition Denied—Physi- 
cal Presence under Conditions Pointing to 
Non- Participation in Criminal Act. NA 


Similar points were considered in Matter 
of J. Ogden Armour, which grew out of the 
application of the Prosecutor of Hudson 
County, New Jersey, to the Governor of that 
state for the rendition of Mr. Armour as a 
fugitive from justice. Armour & Co. had 








418 


been indicted for conspiracy in restraint of 
trade, but the Governor refused to grant the 
papers on the ground that “all that occurred 
was that Armour, in going from Chicago, 
where he resided, to Europe, took passage 
on the steamer at Hoboken, and on returning 
from Europe to Chicago, landed at Hoboken.” 
We quote from the learned opinion of Gover- 
nor Fort (N. Y. Law Jour. May 25) :— 

“The affidavits submitted as to the presence 
of J. Ogden Armour within this state during 
the period alleged as the continuance of the 
criminal act, do not establish his presence 
within this state under conditions which 
refute the impossibility of his non-participa- 
tion in the furtherance of the criminal agree- 
ment. ... In all the cases which I have 
considered in which it was attempted to 
show that the presence of a certain person 
within a state has reference to participation 
in a criminal act, where on one side it was 
attempted to impute participation in a crimi- 
nal act, and on the other, to show that such 
presence was merely casual or in the course 
of business in no way connected with the 
criminal act, the facts appearing of record 
have been much more complete, sufficient, 
at any rate, to raise a question argumenta- 
tively as to whether such presence was or 
was not in fact under such circumstances 
that participation in a criminal act was 
at least a reasonable inference.”’ 


Monopolies. 
Constitutional— Police Power. 


Mississippi Anti-Trust Law 
U.S. 


In the case of Grenada Lumber Co. v. 
State of Mississippi, 30 Sup. Ct. Rep. 535, the 
Supreme Court of the United States, in an 
opinion filed on May 2, sustained the Anti- 
Trust law of Mississippi, passed in 1900, and 
reaffirmed the principle that an arrangement 
by which, under penalties, an apparently 
existing competition among all the dealers 
in a community in one of the necessaries 
of life is substantially destroyed, without any 
merging of interests through partnership 
or incorporation, is one to which the police 
power of the state extends. 

The opinion of the Court was written by 
Mr. Justice Lurton, who said:— 

“The argument that the situation is one 
which justified the defensive measures taken 
by the plaintiffs in error is one which we 
need neither refute nor concede. Neither 
are we required to consider any mere question 
of the expediency of such a law. It isa regu- 
lation of commerce purely intrastate, a subject 
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as entirely under the control of the state as 
is the delegated control over interstate com- 
merce exercised by the United States. The 
power exercised is the police power reserved 
to the states.” 


Tennessee Statute Prohibiting Suppression of 
Competition Constitutional—Equal Protection 
of the Laws. U.S. 


The decree of the Supreme Court of Ten- 
nessee ousting the Standard Oil Company of 
Kentucky from doing business in the state 
of Tennessee was affirmed by the Supreme 
Court of the United States in an opinion filed 
May 2, in Standard Oil Co. of Kentucky v. 
Tennessee ex rel. Cates, 30 Sup. Ct. Rep. 543. 
Mr. Justice Holmes delivered the opinion of 
the Court. 

“The basis of the former contention [that 
the Tennessee statute violated the Fourteenth 
Amendment] is that by section 3 of the act 
any violation of it is made a crime, punish- 
able by fine, imprisonment or both, and that 
this section has been construed as applicable 
only to natural persons: Standard Oil Co. 
v. The State, 117 Tenn. 618. Hence, it is 
said this statute denies to corporations the 
equal protection of the laws... . 

“The foregoing argument is one of the 
many attempts to construe the Fourteenth 
Amendment as introducing a factitious equal- 
ity without regard to practical differences 
that are best met by corresponding differences 
of treatment. The law of Tennessee sees fit 
to seek to prevent a certain kind of conduct. 
. . . We are of opinion that subjection to it, 
with its concomitant advantages and dis- 
advantages, is not an inequality of which 
the plaintiff in error can complain, although 
natural persons are given the benefit of the 
rules to which we have referred before incurr- 
ing the possible sentence to prison, which the 
plaintiff in error escapes.’’ (Legal Intelli- 
gencer, May 6.) 


Police Power. See Public Education. 


Public Education. Industrial School Law 
of Kentucky Unconstitutional—Class Legts- 
lation—Delegation of Police Power to Voters 
of the Precinct Unlawful. Ky. 

The legislature of Kentucky this year 
enacted, over the veto of Governor Willson, 
an industrial school act, familiarly known as 
the Holland law, making it unlawful to 
establish an industrial school owning or 
controlling more than seventy-five acres of 
land without the consent of a majority of the 
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legal voters of the voting district where the 
school is to be maintained. The Jefferson 
Circuit Court, Chancery Division, held this law 
void in a decision, May 21, by Judge 
Shackelford Miller. The Court declared, 
citing the authority of the Berea College case 
(29 Sup. Ct. Rep. 33, 21 Green Bag 31) and 
other important decisions :— 

“Instead of being a police regulation, it is 
really class legislation of the most pronounced 
character. Under the practical operation of 
this act, it is doubtful if this school could be 
conducted in any desirable location in the 
state.” 

The Court also held that the act was un- 
constitutional as delegating the police power 
to the voters of the precinct, and as violative 
of section 60 of the constitution of Kentucky. 


Public Policy. See Employer’s Liability. 


Public Service Corporations. Penal Statute 
Prohibiting Overcrowding of Street Cars— 
Provision Unenjorceable for Uncertainty. 

D.C. 


The Court of Appeals of the District of 
Columbia, in U. S. v. Capitol Traction Co., 
decided April 5 (Washington Law Rep. 
May 20), held the act of Congress of May 23, 
1908 (35 Stat. 246), requiring street railroads 
to operate a sufficient number of cars so as 
to give expeditious passage to all persons 
desiring to use the same without crowding 
said cars, to be so general, indefinite and 
uncertain in defining the offense of running 
crowded street cars as to be incapable of 
enforcement. 

Mr. Justice Van Orsdel said :— 

“A criminal statute cannot rest upon an 
uncertain foundation. The crime, and the 
elements constituting it, must be so clearly 
expressed that the ordinary person can 
intelligently choose, in advance, what course 
it is lawful for him to pursue.... If the 
Congress has power to declare it a crime for 
the street railway companies in the District 
of Columbia to operate cars in a crowded 
condition, it must, in order to impart validity 
to the law, declare, with certainty, what 
constitutes, under the statute, a crowded car. 
This it has totally failed to do.” 


Liability for Refusal to send Telegram to 
which Notice that it Must be Rushed was 
Affixed. Mass. 


The Massachusetts Supreme Court handed 
down a decision May 19 to the effect that a 
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man has the right to insert in a business 
message the warning that it is important 
and that failure to deliver it promptly and 
correctly will result in financial loss, and that 
the company must send the message as in- 
structed. The decision was made in the 
suit of William M. Vermilye v. Postal 
Telegraph Cable Co., 91 N. E. Rep. 904. 

The Court, in allowing the plaintiff damages 
of $50, declared that the company had no 
right to refuse to receive for transmission 
a proper message, payment for which was 
tendered to it, and the notice affixed did 
not make the plaintiff’s message improper. 

It also decided that as the company’s 
refusal to transmit was intentional it was 
willful within Revised Laws, chapter 122, 
sections 9 and 10, giving a suit for forfeitures 
against such companies. 

See Railway Rates. 


Race Distinctions. ‘Jim Crow’’ Law of 
Kentucky Constitutional. U. S. 


In Chiles v. Chesapeake & Ohio R. R. Co., 
decided May 31, the United States Supreme 
Court sustained the constitutionality of the 
statute of Kentucky requiring separate 
accommodations for white and colored passen- 
gers. The decision of the Circuit Court, 
declaring that a railroad company may, 
independently of a state law, adopt and enforce 
tules requiring colored persons, although 
they are interstate passengers, to occupy 
separate coaches, was affirmed. 


See Public Education. 


\% Railway Rates. ‘Missouri River Rate” 
Cases—‘‘Zones of Trade’’—Powers of Inter- 
state Commerce Commission. U. S. 


By a decision of 4 to 3, the Supreme Court 
of the United States decided May 31, just 
before adjournment, that the Interstate 
Commerce Commission had not exceeded 
its power in ordering the reduction of freight 
rates in the so-called Missouri River Rate 
cases and the Denver Rate cases. These 
orders were held to be valid. 

The decision of Judges Grosscup and 
Kohlsaat, of the United States Circuit Court, 
rendered at Chicago August 24, 1909 (see 
21 Green Bag 533) was reversed, Mr. Justice 
McKenna holding that the Commission had 
not exceeded its powers in the Missouri 
River Rate case, in fixing zones of trade. 
The decision in the Denver Rate cases was 
reversed on similar grounds. 
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TOCMIN IS COCRAEES MAES LALOR 


PROFESSOR WIGMORE AND THE 
“AMERICAN CORPUS JURIS” 


EAN WIGMORE of the North- 
western University School of Law, 

in a communication which elsewhere 
appears in this issue, records his em- 
phatic dissent from the plan proposing 
an “American Corpus Juris.”” The 
judgment of one of America’s ablest 
legal scholars possesses very great weight 
and his opinions are deserving of the 
most thoughtful consideration. His 


criticisms must be treated in the same 
candid, dispassionate spirit in which 


they are offered. 

His first objection is that the proposal 
is untimely, because the law is under- 
going continuous change, and a genera- 
tion must elapse before it can become 
a body of fixed and coherent principles. 
Of course if the proposed statement 
of the law were to be confined purely 
to an exposition of principles established 
in all jurisdictions, so small a portion 
of the field of American jurisprudence 
would be covered that such a work 
would have no utility. The most diffi- 
cult problem to be solved in the execu- 
tion of this enterprise, a problem far 
greater than that of establishing the 
foundation on a satisfactory basis and 
organizing the talent necessary to the 
success of the undertaking, must of 
necessity be that of determining what 
policy shall be pursued in the treatment 
of unsettled and conflicting legal doc- 
trines. The task of stating the reason- 


able rule where the settled rule is not 
to be found will call for an order of 
constructive legal ability which is ex- 
ceedingly rare. We do not share Dean 
Wigmore’s impression, however, that 
if such ability can be set to the task, 
the unsettled law cannot be so logically 
and far-sightedly dealt with as to insure 
permanent utility for the undertaking. 
Undoubtedly most of the changes are 
only on the surface. The underlying 
fundamental doctrines do not change. 
Even when we take into account the 
relatively s'ow changes in the law 
induced by altered social and economic 
conditions, there must be a basic system 
of rules out of which is evolved the 
reason of the law, which in a single 
generation can undergo only incon- 
sequential variations. No doubt it will 
be far easier to state the law as an 
orderly system twenty-five or fifty years 
hence than it is now. That the time is 
unripe, however, for an effort to bring 
order out of chaos and to forestall 
changes which are merely the fortuitous 
outgrowth of the blundering quest of 
the right rule, is hard to believe. We 
agree with Judge Grosscup that 

“‘We have come to a time when, for the 
sake of civilization as well as the practical 
administration of the law, the body of the 
law should be put into scientific form.” 
(See 22 Green Bag 103.) 


Dean Wigmore’s second objection 
is that the plan is unsound because of 
the countless differences in the law as 
laid down in fifty distinct jurisdictions. 
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To lay too much stress on these differ- 
ences, however, is to slight the under- 
lying unity. Do we Americans really 
live under a heterogeneous system of 
laws? Are there fifty distinct versions 
of each legal doctrine, one for each of 
the fifty jurisdictions? As a matter of 
fact, the fifty jurisdictions are in accord 
as to most matters of principle, and 
rarely break up into more than two 
groups in the application of the prin- 
ciples. In these groups there is unity. 
Take, for example, the doctrine as to 
what law governs the validity of a 
contract, on which Professor Beale 
has written so luminously (see 23 
Harvard Law Review 194, reviewed 
in 22 Green Bag (Feb. 1910) p. 119). 
He finds three forms of the doctrine, 
prevailing in three groups of states. 
There are, therefore, in this case, in- 
stead of “countless differences,’ only 
three divergent principles, and con- 
sidering the fact that there are fifty 
jurisdictions, the situation is relatively 
one of unity rather than of diversity. 
So in the case of the entire body of 
legal doctrine; examined in its minutie 
it is relatively homogeneous rather than 
heterogeneous, and to foster this homo- 
geneity by every possible device and 
make it more perfect is a legitimate 
undertaking. But it will perhaps be 
contended that these minutie are sus- 
ceptible of countless combinations, and 
that while individual doctrines will 
not split up into more than three or 
four forms, the entire body of the law 
is in fact to be found existing in fifty 
distinct systems. This is a false position, 
because it ignores the relative homo- 
geneity of our corpus juris and conceives 
of a diversity which a little analysis 
will show to be wholly imaginary. The 
concept of a fundamental heterogeneity 
baffling every attempt to overcome 
is, in fact, unscientific and absurd. 
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We will not admit, then, that there 
are ‘‘countless differences,’’ but there 
are of course differences, and they 
cannot, in so far as they are radical 
and social, be removed merely by the 
use of printer’s ink. But in so far as 
they are merely superficial and casual 
they may be, in time. To recur to our 
illustration, it is hard to see anything 
radical or social in the doctrine that 
the validity of a contract is determined 
by the law of the place of making or by 
the law of the place of performance. 
The rule that it is determined by the 
law intended by the parties, which is 
the rule toward which we are tending 
according to Professor Beale, may 
reasonably be hoped to prevail some 
time throughout the United States, 
already prevailing in a greater number 
of states than the other rules, and in 
an expository code it would properly 
be given a leading place as the preferred 
rule. We cannot conceive of any sound 
objection to such a procedure. 

Moreover, the dititerences which Pro- 
fessor Wigmore has in mind arise 
largely from the bewilderment of judges 
on account of their inability to turn 
immediately to an orderly system of 
legal doctrine for the rules applicable 
to cases before them. To quote Pro- 
fessor Pound :— 


“There are suggestions here and there, 
and a powerful judge now and then draws a 
principle from the mass of rules. In general, 
however, the courts are too often forced to 
reach a conclusion on the large equities of the 
cause and forage in the books for cases to 
support it. This makes our written opinions 
a mere ritual. Sooner or later a system of 
our law must come.”” (See 22 Green Bag 105.) 


Under present conditions there is a 
besetting danger for the judiciary to 
regard as intricate what is actually 
simple. As Hon. Frederick W. Leh- 
mann of St. Louis has said :— 
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“If an American wishes to know the laws 
of his country he must turn to several hundred 
volumes of statutes, several thousand volumes 
of reports of adjudicated cases and almost 
as many more volumes of text-books, com- 
menting upon and expounding the statutes 
and the cases ... but the rule by which 
he is to be governed in any transaction is 
somewhere in that confused mass of legal 
lore, and it is so plain and so simple that it 
is his own fault if he does not find it or does 
not understand when he has found it.’’ (See 
22 Green Bag 66.) 


What is needed is to extract the 
unity which underlies the conflict of 
doctrine, and to supplement it with a 
symmetrical outline of standard rules 
conveniently accessible and likely to 
win their way gradually into the favor 
of judges. If that object cannot be 
realized, it would seem as if that could 
be only on account of the difficulty 
of finding draftsmen equal to the task, 
and the question of the scarcity of the 
tequisite legal talent is the next point 
to be considered. 

The third objection, that there are 
not in this country scholars enough 
equal to the demands of the enterprise, 
deserves serious attention. If American 
legal scholarship leaves much to be 
desired we may as well candidly admit 
the fact, but the wisest thing to do 
under those circumstances would per- 
haps be to set before our jurists a goal 
of scientific achievement toward which 
they could struggle. One should not, 
however, allow oneself to be persuaded 
that the country is deficient in scholar- 
ship without strong proofs of the alle- 
gation. The point has already received 
some notice. Sir Frederick Pollock 
intimates that it is a question for the 
American lawyer to decide for himself, 
for he has said :— 


“Having settled the outlines of your body 
of law, can you get them filled in by men 
whose standing in the profession is such that 
their exposition will command general con- 
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fidence? ... I know no particular reason 
against a satisfactory solution, but obviously 
it is a question to be solved in the United 
States and not elsewhere.’ (See 22 Green 
Bag 96.) 

It is by no means certain that the 
majority of Americans competent to 
judge would share Dean Wigmore’s 
opinion regarding the shortcomings of 
legal scholarship in this country. Hon. 
John G. Milburn evidently sees no draw- 
back of this nature :— 

“TI have never entertained a doubt as to the 
necessity and vast influence for good in 
many directions of such a statement, but the 
difficulties and obstacles in the way of it 
always seemed to me to be insuperable. But 
the study of your Memorandum has convinced 
me that it is perfectly feasible with the aid 
of an adequate foundation.” (See 22 Green 
Bag 92.) 

Professor Watrous thinks the difficulty 
of finding the right sort of draftsmen 
by no means insuperable :— 

“The difficulties in the way of achievement 
are tremendous, but I am sure they can be 
overcome by the triumvirate, in so far as 


in the nature of things they can be overcome.” 
(See 22 Green Bag 105.) 


And former Chief Justice Baldwin 
is also hopeful that ability of the kind 
required can be obtained :— 

“IT am in entire sympathy with those who 
believe that a full and well arranged state- 
ment of the rules of common law and equity, 
as they are or should be generally recognized 
in the United States, can be prepared by 
competent men and put in the compass of 
a few volumes.” (See 22 Green Bag 101.) 


The natural first impression of many, 
moved only by the din of great reputa- 
tions, might be that we had very few 
legal scholars of first rank and marked 
analytical acumen in the United States, 
but scarcely a month passes that does 
not witness two or three noteworthy 
contributions to the higher forms of 
legal science, and a second impression, 
based on fuller information, must be 
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that the supply of high grade juristic 
material for the successful organization 
of such an undertaking as that now 
proposed is much greater than it appears 
to be only at a casual glance. Sound 
juristic analysis and method, to be sure, 
may be of comparatively recent origin 
in this country, and no doubt during 
the next generation enormous progress 
may be looked for both in legal science 
and in all the related social sciences, 
but that is not saying that the country 
lacks a respectable supply of scientific 
ability or that the best way to stimulate 
legal scholarship is to postpone measures 
well suited to bring about its advance- 
ment. If the world had deferred every 
great scientific discovery to posterity 
on the ground that the time was not 
ripe for it, all scientific achievement 
and all appetite for it would have been 
completely annihilated. Learning is 
best advanced by being put to practical 
use. 

Is there any real danger of the 
authors of the proposed work fixing 
permanently upon our law an untested 
and unscientific juristic analysis and 
method? Mr. Charles A. Boston’s view 
is undoubtedly entitled to much respect. 
He has written :— 


“I have said the time is ripe. Those who 
are familiar with the instruction given in the 
greater law schools know how conscientiously 
and efficiently the greater minds among the 
teachers have pondered and expressed the 
philosophy of their subjects, so as to imbue 
their students with the philosphic conception 
of the law as an art, based on scientific 
principles, if not, as it is frequently called, 
a science. The improved methods of general 
education have invaded the law schools, 
necessitating a scientific kind of work on 
the part of the instructors, who have thus 
become leaders, occupying an enviable and 
useful position, which they have created, 
and fill with ability. Thus far their services 
have in the main been useful to the community 
only through the law students they have 
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trained. But there is every reason why 
their abilities should be made directly useful 
to the entire community.’”’ (See 22 Green 
Bag 114.) 


At one or two places Dean Wigmore’s 
criticisms suggest the possible con- 
struction that he has conceived the 
statement of the American Corpus Juris 
as a work which, once executed, is to 
stand untouched for years to come, 
requiring in the opinion of its projectors 
no modification to readjust it to con- 
stantly altering conditions. If this 
were to be the case, some of Professor 
Wigmore’s objections would be fatal 
for the usefulness of such a codification 
would be outlived within a short time 
after its appearance, and if there were 
no prospect of periodical revision there 
would indeed be grave danger of fixing 
harmful methods permanently upon 
legal science. If, however, the large 
editorial staff which is to stamp Ameri- 
can jurisprudence with the impress of 
the best juristic thought of our own 
generation is to be succeeded by a 
permanent board to have charge of 
subsequent revisions, as is earnestly 
to be hoped, the objections noted would 
fall to the ground of their own weight. 
The results would be, then: (1) a 
tremendous impetus applied to legal 
science by the co-ordination of the best 
effort of the best legal intellects in the 
greatest undertaking yet set before them; 
(2) a more useful law treatise than has 
ever been given to the profession in 
America; and (3) steadily increasing 
timeliness and utility with each periodi- 
cal revision, and growing simplicity 
as the “contrarieties’’ noted in the 
original edition would tend to become 
engulfed in the swelling stream of 
uniformity. The benefits to arise from 
the execution of so “untimely, unsound 
and futile’ an undertaking cannot 
possibly be overestimated. 
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HOW TO DISCHARGE AN OBLIGA- 
TION 


O the amusing definition of man- 

slaughter we add a second gem, 
from another examination paper, sent 
us by the dean of the Suffolk School of 
Law, Boston. It was a young Hebrew 
who defined manslaughter as ‘‘murder 
committed without malice aforethought.”’ 
Another young man of the same race 
wrote in his examination book:— 


“Any tampering with a written instrument 
except crossing the ‘t’s’ and dotting ‘i’s’ will 
discharge the obligation if it in any way puts 
a different meaning into the instrument, e. g., 
cutting off from the bottom of an instrument 
certain words is a good alteration and will dis- 
charge the obligation upon which it is based.” 





A QUESTION OF COLOR 


UR readers may be interested in 
the novel question raised by a 
Tennessee correspondent :— 
Green Bag Publishing Co.— 

Dear Sirs: Please give me full information 
on this question. If a Colored purson is on 
trial for any thing and their is not a Colored 
man on the grand or petty juror, and the 
lawy. motion for a Colored man to be put 
on the juror, if this is not don can the Colored 
man be tryed a convicted by law, in any state. 
Pleas give me full information on this. 

It all depends on the presiding judge; 
if he can be persuaded to take a colored 
view of the law, the colored man will 
have the right to demand a colored 
juror. 


A PERSIKUTE-ING ATTORNEY IN 
DEMAND 


EMARKING that some readers of 

the Green Bag may be interested 

in learning ““howa negro who is up in the 
air offers ten dollars to the ‘persikute’- 
ing attorney to put him on the ground,” 
United States Attorney Armbrecht sends 
us the following letter recently sent to 


















A. T. Howard, Esq., an Assistant 
United States Attorney in Albama:— 


April 6, 1910. 
Mr. Elick Howard :— 

Dear Lawyer: Can’t you fend [?] in my 
case like you persikute in the govment court. 
My case is before Judge Alford. I has 10 
dollars which I can give you if you put me 
on the ground. Pleas come thursday to see 
me bout this at 11 o’clock. 

Respectively, 
JOE JOHNSON. 






LORD COKE AND LITERATURE 


N his address delivered at the last 
annual meeting of the North Carolina 
Bar Association, T. T. Hicks, Esq., took the 
interesting career of Sir Edward Coke as his 
subject. We quote one of many good pas- 
sages of a readable paper:— 

“Lord Coke had no taste for the poetry of 
life, was seldom enthusiastic and never too 
full of feeling. Bacon said of him: ‘He hath 
not in his nature one part of those things 
which are popular in men, being neither civil 
nor affable.’ His writings contain no refer- 
ence to or quotations from Shakspere, who 
was born when Coke was twelve years of 
age and died seventeen years before Coke; 
nor Ben Johnson or Edmund Spenser, all of 
whom were his contemporaries. He was never 
known to be in a theatre and had a great con- 
tempt for players and poets, except Chaucer, 
whom he quoted occasionally. He was aware 
that his productions were dry and ‘in the 
lawyer's dialect,’ though ‘plainly delivered.’ 
He wrote that he ‘did in some sort envy the 
state of the honest ploughman and other 
mechanics; for at their work they merrily 
sing or whistle some self-pleasing tune, and 
yet their work proceeded and succeeded; but 
he that takes upon himself to write (the law) 
doth captivate all the faculties and powers 
both of his mind and body, and must be only 
attentive to that which he collecteth, without 
any expression of joy or cheerfulness while 
he is at his work.’ He took no pleasure in 
festivities, studied unceasingly, went to bed 
with the sun and rose at three in the morn- 
ing. It seems the Court in his day sat from 
eight to eleven a. m. On one occasion a 
messenger from the King on urgent business 
arrived at Lord Coke’s house at one a. m. and 
requested an immediate audience. Sir Ed- 
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ward’s son told him: ‘If you come from ten 
kings you shall not; for I know my father’s 
disposition to be such that if he be disturbed 
in his sleep he will not be fit for any business,’ 
so the messenger waited. Promptly at three 
a. m. Sir Edward rung a little bell to call his 
servant, and at once arose and saw the 
messenger and transacted the King’s busi- 


ness. 


A HABIT ACQUIRED IN THE SICK 
ROOM 


HE late Justice Brewer was presiding, 
years ago, over a civil case in which 
one of the important witnesses was a horse- 
doctor named Williams. The doctor was a 
small man with a weak little voice, and the 
counsel on both sides, as well as the Court 
and jury, had great difficulty in hearing his 
testimony. 

During cross-examination the counsel for 
the plaintiff became exasperated and began 
to prod and harry the little man. 

“Dr. Williams,” he shouted, “if we are ever 
going to get anywhere with this case you 
must speak up so the Court will hear you. 
Speak up loud and strong, sir!’’ 

The small-sized veterinary tried, but it 
was evidently no use. Whether from em- 
barrassment or inability the sound would not 
come. 

“Well, your Honor—” began the counsel, 
indignantly, when Judge Brewer stopped him 
with a gesture. Leaning over the bench, he 
said, in his kindly tone:— 

“Mr. Attorney, you must be patient with 
the doctor. He cannot help it. Years spent 
in the sick-room have apparently made 
speaking low a second nature with him.” 


NOT FIT FOR A DECENT PERSON 


YOUNG assistant prosecuting attorney 

was conducting a case where one woman 
had caused the arrest of another for assault- 
ing and calling her a lot of unmentionable 
names. He put the woman on the stand 
and directed her to tell the Judge just what 
the other woman had called her. 

“But I can’t do that,” she said, with sur- 
prise. 

“Oh, yes, you can,” replied the young 
Prosecutor. “‘As a matter of fact, you'll 
have to.” 

“But I just can’t,” insisted the woman. 


“Why, it’s not fit for any decent person to 
hear!”’ 

“Oh, well then,” he said cheerfully, ‘‘just 
step up and whisper it to his Honor.” 


NOT DURING SESSION 

HEY have the reputation, down in 

Florida, of not respecting the law as 

wholesomely as it deserves. But a certain 

preacher of the “‘revivalist’”’ type testified to 

me the other day that these Southerners do 

most assuredly respect the findings of the 
Grand Jury. 

He was conducting a series of religious 
meetings, lately, in one of the peninsula’s 
little county towns, during the very week of 
the jury’s session. It was a wicked little 
town, with several notorious sinners among 
its prominent citizens. 

One of these, a hoary-headed reprobate, 
kept coming up to the “mourners’ bench,” 
groaning more heavily each night, and appar- 
ently wrestling in prayer, yet making no 
further progress towards the desired end, of 
“getting religion.” 

“Confess your sins, brother, confess your 
sins, and be saved,” the minister continued 
to adjure him. 

But the week drew towards its close, and 
still confession and conversion seemed far off 
irom the hoary penitent. 

On the last night of the meeting, the 
preacher made his most stirring appeal, and 
closed with the direct exhortation to his 
particular sinner:— 

“Stand up, man, stand up and confess 
your sins before the Lord and the brethren!”’ 

Groaning yet more deeply, the reprobate 
still shook his gray head. ‘I can’t, O, I 
can’t, Pahson!” 

“But why not?” pursued the servant of the 
Cross. ‘‘There is no other way to find the 
true religion but by confession of sin. Arise, 
then, brother, and acknowledge your errors. 
The Lord is merciful and will forgive.” 

“Yes, Pahson, yes—I understand that. 
But, Pahson, the Lord ain’t foreman of the 
Grand Jury!” 


AN ADROIT STROKE 
IR JAMES SCARLETT, the famous 
English lawyer, held that verdicts could 
be won without eloquence, and he proved it 
many a time in his own career. His skill in 
turning a failure into a success was wonderful. 
In a breach of promise case the defendant, 
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Scarlett’s client, was alleged to have been 
cajoled into an engagement by the plaintiff’s 
mother. She as a witness in behalf of her 
daughter completely baffled Scarlett, who 
cross-examined her. But in his argument 
he exhibited his tact by this happy stroke of 
advocacy: ‘‘You saw, gentlemen of the jury, 
that I was but a child in her hands. What 
must my client have been?” 


“A LAWYER’S TEN COMMANDMENTS” 


AMES M. OGDEN, Esq., of Indianapolis, 
in an address at the seventh annual 
banquet of the Alumni Association of the 
Indiana Law School, which was given May 24, 
defined the duties of a lawyer, setting them 
off in separate divisions. Mr. Ogden is the 
lecturer in that school on Negotiable Instru- 
ments, and the author of Ogden’s Negotiable 
Instruments, recently published. Mr. Ogden’s 
“Lawyer's Ten Commandments” are as 

follows :— 

Duties to Client 

1. Be loyal to the interests of the client 
whose cause you have championed and in his 
cause be guided by high moral principle. 
Do not let the amount of your fee determine 
the amount of your industry. 

2. Neither underestimate nor overrate the 
value of your advice and services in your 
client’s behalf. 

Duties to Court 

3. Be honest with, and respectful to, the 
court. 

4. Do not depend on bluff or trick or pull 
to win a case but depend on thorough prepara- 
tion. 

Duties to Public 

5. Give a measure of your best legal ser- 
vice to such public affairs as may best serve 
your community. Remember also to pro- 
tect the defenseless and oppressed. 

6. Never seek an unjustifiable delay. 
Neither render any service nor give any 
advice involving disloyalty to the law. 


Duties to Fellow Attorneys 
7. Be friendly with and keep faith with 
the fellow members of the bar; publish their 
good characteristics rather than their short- 
comings. Especially be on friendly terms 
with the young man starting in the legal 
profession and if necessary inconvenience 
yourself in order to encourage him. 
8. Do not discuss your cases with the 
court in the absence of opposing counsel. 
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Duties to Self 

9. Avoid the ‘‘easy-come, easy-go”’ method 
with your finances. Bank on no fee until 
paid. 

10. Keep up regular habits of systematic 
study of the law, Acquire special knowledge 
in some one of its branches. Remember the 
law is a jealous master. 


THE GENEALOGY OF A LEGAL JOKE 


A WRITER in the Utica (N. Y.) Globe 
has interested himself in the pedigree 
of certain jokes of ancient lineage. Here, 
for example, are three generations of a jest 
which does not seem at all likely to die out:— 

FIRST GENERATION 

(A. D. 1880) 

The Judge Kept His Word 

Judge Q—, who once presided over a criminal 
court down East, was famous as one of the most 
compassionate men who ever sat upon the bench. 
His softness of heart, however, did not prevent 
him from doing his duty as a judge. 

A man who had been convicted of stealing a 
small amount was brought into court for sentence. 
He looked very sad and hopeless, and the court 
was much moved by his contrite appearance. 

“Have you ever been sentenced to imprison- 
ment?’’ the judge asked. 

“‘Never—never!”’ exclaimed the prisoner, burst- 
ing into tears. 

“Don’t cry—don’t cry,” 
solingly. 


said Judge Q— con- 
‘You’re going to be now!” 
— Youth's Companion (1880) 
SECOND GENERATION 
(A. D. 1895) 
Tears That Failed 


Sir Arthur Jelf was a formidable opponent at 
the bar, and on the bench has proved no less a 
success. He hasa pretty wit, too. Once at Quarter 
Sessions, as recorder of Shrewsbury, he was sentenc- 
ing a hypocritical prisoner, who, hopeful of soften- 
the judge’s heart, shed copious tears and in reply 
to his lordship’s inquiry, ‘‘Have you ever been 
in prison before?” sobbed tearfully. 

‘‘Never, my Lord, never!” 

“Well, don’t cry,”” was the recorder’s reply, 
“I’m going to send you there now.” 

—London Golden Penny (1895). 


THIRD GENERATION 
(A. D. 1910) 
No Disappointment Here 
A man who had been convicted of stealing was 
brought before a certain ‘‘down East’’ judge, well 
known for his tender-heartedness, to be sentenced. 
“Have you ever been sentenced to imprisonment 
before?” asked the judge, not unkindly. 
“Never!” exclaimed the prisoner, 
bursting into tears. 
“Well, well, don’t cry, my man,” said his honor 
consolingly, ‘“‘You’re going to be now.” 
— Everybody's Magazine (1910). 


suddenly 





riminal 
e most 

bench. 
orevent 


aling a 
ntence. 
e court 
nce. 

!prison- 


, burst- 
— con- 


(1880) 


nent at 
> less a 
Quarter 
sentenc- 
soften- 
in reply 
er been 


; reply, 


, (1895). 


ling was 
ige, well 
ntenced. 
sonment 
uddenly 
is honor 


2 (1910). 


The Editor's Bag 427 


USELESS BUT ENTERTAINING 


PROCEDURE AT SEA 


James M. Beck, Esq., attorney for the 
American Sugar Refining Co., was crossing 
the Atlantic in company with a distinguished 
member of the bench. Mr. Beck is rather 
susceptible to seasickness, and on the second 
day out traveling was somewhat rough. As 
he leaned over the steamship rail discon- 
solately, his friend the judge approached and 
asked in a superior tone:— 

“Feeling bad, eh, Jimmy? Can I do any- 
thing for you?” 

Mr. Beck drew himself up to the top of his 
stature and said in formal tones:— 

“Yes, your honor. I would like you to 
overrule this motion!” 


ONE LAWYER AND TWO HONEST MEN 


Inone of the interior counties a case was 
called that had long been in litigation. 
The justice thought it impracticable to keep 
the suit longer in court, and advised the 
parties to refer the matter. After due de- 
liberation they assented, agreeing to refer the 
case to three honest men. With a grave 
smile, in perfect keeping with judicial dignity, 
the Judge said that the case involved certain 
legal points which would require one of the 
teferees, at least, to have some knowledge of 
the law; therefore, he would suggest the pro- 
priety of selecting one lawyer and two honest 
men. 


The following conversation was heard at 
Rochester County Court last month:— 

His Honor Judge Shortt (to a plaintiff)— 
Where does the defendant live? 

Plaintiff—Hoo, sir. 

His Honor—The defendant. 

Plaintiff—Hoo, sir. 

His Honor—The defendant, I said, the 
defendant. 

Plaintiff—Hoo, sir. 

His Honor (to Registrar)—Is this witness 
deaf—eh? not deaf. Well, where does the 
defendant live? 

Plaintiff—Hoo, sir. 

His Honor—Where does he live, in what 
house ? 

Plaintiff—He lives at Hoo, sir. 

Then the Registrar explained to the Judge 
that Hoo was an adjacent village. 

—London Law Notes. 


_Two college chums happened to enter 
simultaneously upon their respective careers 


A TENDER-HEARTED SCOUNDREL 
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Magistrate (to Prisoner). “If you were 
there for no dishonest purposes why were you 
in your stockinged feet ?’’ 

Prisoner. ‘‘I ’eard there was sickness in the 
family.” 


(Reproduced by Special Permis- 
sion of the Proprietors of Punch.) 








of physician and lawyer, and late one after- 
noon the newly-made medico dashed into the 
room of his legal friend, exclaiming :— 

“Congratulate me, old man. I’ve got a 
patient at last. Just on my way to see him 
now!” 

The legal light slapped his friend enthusi- 
astically on the back. 

“Delighted, old chap,” he cried. Then, 
after a slight pause, he added with a sly grin: 
“T say, let me go with you. Perhaps he 
hasn’t made his will yet.” —Saturday Journal. 


“Dad,” said the youngest son of Mr. 
Briefer, K.C., “I want to ask you a question 
about law. Supposing a man had a pea- 
cock and the peacock went into another man’s 
garden and laid an egg, who would the egg 
belong to?” 

Briefer was relieved; this was an easier one 
than usual. ‘‘The egg, my son, would be- 
long to the man who owned the peacock,” 
he said, ‘“‘but the man on whose garden it was 
laid would have good cause for an action for 
trespass.”’ 

“Thank you, dad.’’ Silence for a brief 
space, and then: 

“But, dad, can a peacock lay an egg?” 

— Canada Law Journal. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 

















Correspondence 


The “American Corpus Juris” Criticised 


PROFESSOR WIGMORE ON THE 
“AMERICAN CORPUS JURIS’’* 


To the Editor of the Green Bag:— 

Sir: I have read in your February number 
the Memorandum proposing an ‘‘American 
Corpus Juris,’—having already perused the 
Memorandum in manuscript, by the courtesy 
of my very good friends, Messrs. Alexander, 
Kirchwey and Andrews, its proposers. I re- 
gret to take any public position of dissent 
from their plans. But I am unwilling to see 
the proposal given such publicity without 
doing my small share to save the supposed 
benefactor from wasting (as I conceive) his 
money on it. 

The proposal is untimely, unsound and 
futile. 

It is untimely, because our law is passing 
through a period of radical changes, both in 
substance and in form, all along the line. A 
generation must elapse before it can be stated 
accurately as a body of fixed and coherent 
principles. 

It is unsound, because there are today fifty 
distinct bodies of independent sovereign law 
within this nation, varying at countless points 
and in infinite details. Therefore, it is and 
will be scientifically false to attempt to state 
an ‘American’ law, until the progress of 
Uniform Codification (just begun by the 
National Conference) shall have removed the 
larger part of this tangled mass of irreconcil- 
able contrarieties. That period is yet far off. 
Its arrival will depend mainly upon the speed 
of assimilation in social conditions, and cannot 
be conjured into fancied existence by twenty 
volumes of printer’s ink. 

It is futile, because there are not yet in 
this country scholars enough to produce such 
a work equal to the ideals set forth. And 
there are not scholars enough, because we 
have yet, as a profession, been devoting too 
brief a period of years to the scientific study 
and analysis of law, and therefore do not yet 
possess an output numerous enough to insure 
the easy discovery and availability of men 


*See editorial, p. 420 supra. 


qualified for that particular task. There is 
reason to believe that the compilation of this 
particular ‘Corpus Juris’ would necessarily 
involve embodying and fixing permanently 
upon our law an untested and premature juris- 
tic analysis and method. This would be, 
juristically, a calamity for our law. The 
opinion that it would be a calamity is shared 
by several well-known legal thinkers with 
whom I have discussed the matter before now. 
In making public this firm conviction, I am 
moved (as those who know me will well 
understand) only by a sense of respect for 
the scientific needs of our law, and not by any 
desire to showdisrespect for the learned authors 
of the project. 

I do not wish to enter upon any controversy, 
but merely to record my emphatic dissent, 
and to encourage those who share this dis- 
sent. 

JOHN H. WIGMORE. 


Chicago, Ill., May 10, 1910. 


REPLY 


[Dean Wigmore himself mailed a copy of his iet- 
ter to Mr. Alexander, whose reply accordingly 
appears herewith. The views of the Green Bag 
are expressed On page 420 supra.—Ep.] 


To the Editor of the Green Bag:— 

Sir: My friend, the learned Professor Wig- 
more, so often an optimist and by nature an 
idealist, occupies a strange role in preaching 
the gospel of despair. What do Professor 
Wigmore and his faculty teach their students? 
If it is the law, then that which they teach 
should be capable of accurate and scientific 
statement, otherwise his law-school cannot 
justify its existence. 

Again, were social conditions to remain 
stationary — and if no other problems than 
now exist were to enter the equation— 
the Bench, the Bar and the people of this 
nation, represented by the present and the 
next generations of men, could no doubt 
manage to continue the administration of 
justice in face of the present conditions, so 
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well described by Professor Wigmore as ‘“‘this 
tangled mass of irreconcilable contrarieties,” 
until that period ‘‘yet far off” (again to quote 
Professor Wigmore) when we shall have dis- 
entangled our present juridical knots and have 
developed from generations yet unborn 
those mighty intellectual giants of the law 
capable of stating an ideal Corpus Juris. 
But other problems are entering the equation. 
Our old world does not stand still, and it is a 
practical world. It is ever moving, and each 
generation breeds its new social problems and 
its new juristic difficulties, and with these each 
generation should to the best of its ability 
grapple. Otherwise, and if there is force 
in Professor Wigmore’s argument, why not 
stop the administration of justice until per- 
fect judges are evolved? 

By the time ourpresent juristic knots are 
untied—and Wigmore says it will take a gen- 
eration,and we will be fortunate if the prophecy 
is fulfilled—new issues, new complications, 
new difficulties will beset the seeker after the 
eternal principles of justice, and the men of 
that period will no doubt be able to argue 
with equal and perhaps greater force that the 
problem of a Corpus Juris had better not be 
attempted until the complicated questions of 
that age are settled at some time in the still 
more hazy future, and so on and on from 
generation to generation ad infinitum—and 
“after that the deluge.’”’ This gospel of 
despair, had it held sway in 1787, would have 
blocked the formulation of the Constitution 
of the United States. It would have been 
so much easier to have drafted it had it been 
delayed until those halcyon days when the 
people of the United States shall have dis- 
entangled themselves from their governmental 
difficulties, and solved by ‘“‘assimilation in 
social conditions” (to quote Professor Wig- 
more) the problem of a virile national govern- 
ment. But ‘‘the fathers” had faith in their 
ability to solve for their own time their own 
problems, and some of them had faith they 
could solve some of them for future ages and 
other peoples—and they did. 

We of our generation in America are not 
disposing of our problems in the law as 
rapidly as the new ones are developing. The 
Situation is constantly growing more compli- 
cated. This is not a credit to our profession 
and it is a disgrace to our civilization. It 
will not do to shove our tasks forward upon 
the next generation and offer as an excuse 
that our men are unequal to the problems of 
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our day. We must grapple with them and 
solve them as best we may. Our issues are 
the present ones. The idealistic statement of 
our Corpus Juris may be left to be worked 
out in the future through the genius of unborn 
generations. We need now the best state- 
ment of the principles of our law which the 
men of our time are equal to preparing. It is 
all we deserve and it is all that we can get; 
but let us arouse ourselves and get it. Future 
generations will improve it according to their 
ability and their needs. 

Human law is the creature of man. Man 
was not made for the law, but the law for 
man. If man were made for the purpose of 
working out eventually an ideal statement of 
the law, instead of law being made to aid man 
in his present needs and to a higher status, then 
we could afford to wait, as Professor Wigmore 
would have us do, until in the process of our 
evolution more analytical brain powerhad been 
developed by our race. But law is not the de- 
sideratum. It is amere meanstoanend. It is 
only man’s servant —his tool for present work. 

There are other reasons, apart from the 
aiding of ourselves, why we as a profession 
(each member of it in his own way doing what 
he can) should now prepare a scientific and 
adequately co-ordinated statement of the 
entire body of American law. We have re- 
sponsibilities as a nation to the world at large. 
America and the men of our day are not play- 
ing the part in the world-problems of the 
law they should. Have we helped China 
as we should in her struggle for the best 
system of law which her people can evolve 
from the experience of the Orient and the 
Occident? The answer must be ‘‘No!’’— 
See views of Dr. Wu Ting-fang, Green Bag for 
February, 1910, p. 97. Is American law exer- 
cising the influence it should on the continent 
of Europe? Again, emphatically ‘‘No!’— 
Read statements of Judge von Lewinski of 
Berlin and M. Barbey of Paris, Jd. p. 96-97. 
To the foreign jurist our American law is a 
closed book by reason of there being no state- 
ment of our Corpus Juris. The lawyers of 
continental Europe have been equal to the 
task of doing for the Civil Law of Rome 
what we should be equal to doing for the 
Common Law inherited from our Anglo- 
Saxon progenitors. The lawyers of Ham- 
murabi’s time did not flinch when con- 
fronted by their problems, nor did those of 
the days of Theodosius II, Justinian and 
Napoleon. Should we? The views received 
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only this morning of the eminent German 
jurist Brunner, are particularly in point. I 
refer to Dr. Heinrich Brunner, professor of 
law in the University of Berlin, whose services 
in clearing up many important and previ- 
ously obscure points in Anglo-Saxon and 
Anglo-Norman law, evidenced by the works 
of Maitland, Thayer and Ames, were so grace- 
fully adverted to in the Green Bag for 
April, 1910, p. 262. Professor Brunner 
writes (and in this translation the italics are 
mine) :— 


“The plan for an American Corpus Jurts 
interests me exceedingly. The German jurist 
who has made no special study of American 
jurisprudence conceives the body of the law 
of the United States to be practically equiva- 
lent to that of English law. He interprets 
the former as in a sense a dialect of the latter. 
Except in the sphere of constitutional law, 
the differences are scarcely noticeable to him. 
The reason for this is to be found in the scope 
and extent of American judicial procedure, 
in the existence of a separate statutory law 
for the individual states, and finally in the 
absence of a comprehensive and systematic pre- 
sentation of the corpus of American law. 

“Only after such a presentation in intelli- 
gible form shall have been made accessible, 
will the world conceive of American law as 
something distinct from English law. Only 
such a presentation will accelerate the inde- 
pendent growth and development of American 
law, and stamp upon tt those distinctive and 
individual features that shall make it expressive 
of the complex life and civilization of a great 
people and a great body politic.” 


May I suggest that the chief value of 
Brunner’s estimate of the condition here in 
America lies in the fact that he looks upon us 
from the world-view standpoint. His simile 
that the development of Anglo-Saxon law in 
America is analogous to a dialect of English 
law is striking. To carry the simile further, 
the truth is we are now developing in the 
United States a number of different dia- 
lects of American law by reason of the 
many independent tribunals which are su- 
preme, and unless a co-ordinating influence 
such as the proposed Corpus Juris is put at 
work furnishing exact information in the 
matter of the fundamental principles of our 
law these dialects will as time goes on grow 
farther and farther apart, no doubt in some 
particulars finally attaining almost the status 
of foreign tongues, thereby further compli- 
cating the administration of justice in our 
land. Vide views of Judge Endlich, Green 
Bag for February, 1910, p. 110. 

In striking contrast with Professor Wig- 
more’s gospel of despair is the recent expres- 
sion of opinion upon the proposed plan for a 
Corpus Juris, from one of the ablest American 
lawyers who has graced our bench, one who is 
also a great administrator of the law and an 
intensely practical man, President William H. 
Taft, who writes :— 


“A compendium thus made would be oj the 
utmost use not only to lawyers, but rather 
more, I think, to laymen. It will tend to 
render the law more certain, and will be of 
much public service.” 

LH: A. 
Philadelphia, May 13, 1910. 


The Salaries of Judges 


To the Editor of the Green Bag:— 

Sir: I have noticed from time to time, with 
much favor, your agitation for an increase of 
the salaries of the federal judges. That these 
men are underpaid, is notorious, if not a dis- 
grace to our government. The fathers made 
the mistake of not having the proper concep- 
tion of the great dignity and power of the office 
as well as a proper perspective of the tremend- 
ous growth of our country. Democracy was 
indeed then rampant. But doubtless, while 
they feel the inadequacy of their compensa- 
tion, almost to the point of humiliation, just 


like other mortals in these days of oppressive 
charges, yet they enjoy the sublime satis- 
faction of feeling secure in their positions for 
life, and of knowing that, at the ripe and 
beautiful age of seventy, they can retire on 
full pay, unvexed by what the political status 
may be on the morrow. This is certainly 
worth a great deal, far more than an increase 
of salary. For what could be more satis- 
fying and conducive to the best of effort 
than to know that tomorrow is provided for 
until the chrysalis of eternity gathers you to 
herarms! This is doubtless what the founders 
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had in mind when they wisely made the 
position one for life. 

But, do you know that the hardest worked 
judges in this country are those who occupy 
the nisi prius and reviewing benches of the 
various states? The work which they are 
called upon to do is tremendous. In this 
judicial district, of which Cleveland is the 
centre, the reporters, when they are short of 
news, regale the public with the startling 
statement that the court is four thousand 
cases behind the docket, eleven judges work- 
ing constantly. The same can be said pro- 
portionately of all our great centres of popu- 
lation. The questions presented are just as 
intricate, just as complicated and original, 
and require just as high an order of ability as 
those which go before the federal judiciary. 


I am prepared to say, as a rule, they are 


much more so; and every lawyer will concede 
that the time and labor involved are far 
greater. 

These judges are also inadequately paid, 
to say nothing of being subjected to the 
latest political gust, when their foundations 
are liable to be swept from under them. 
Massachusetts, like the founders of the Re- 
public, knows how to get a good judge— 
make him secure in his position, with proper 
reservations, and pay him a salary that will 
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give him peace of mind. No state in the 
Union has a better, if so good, a judiciary as 
“The Grand Old Commonwealth.” On a dis- 
puted point, every nist prius and reviewing 
judge in the country takes notice when an 
opinion from her is cited. , And it has always 
been so. The explanation is easy. 

Why not start an agitation for the state 
judiciary, who are required to do a great and 
arduous work? I like the last sentence of 
your editorial in the June issue: ‘‘Salaries that 
impoverish work harm not only to the 
judges individually, but imperil the state by 
diminishing the popular respect for the effi- 
cient administration of the law.”” You might 
have added that an insecure judiciary is as 
great a menace. 


HARVEY R. KEELER, 


Judge, Court of Common Pleas, 


June 8, 1910. Cleveland, Ohio. 


[We believe that the foregoing considera- 
tions would apply with especial force to the 
proposition now being discussed to limit the 
terms of federal circuit judges to ten years 
by means of a constitutional amendment. 
Adequate salaries and tenure of office during 
good behavior, for state and federal judges 
alike, are both equally necessary to the highest 
efficiency of the judiciary.— Ed]. 
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Important Litigation 


_ The federal government has not abandoned 
its intention to dissolve the merger of the 
Union Pacific and Southern Pacific railroads, 
and the bill in equity filed some time ago is 
likely to be argued in the United States Cir- 
cuit Court, for the eighth circuit, about 
October 1. 


With two vacant seats in the United States 
sage Court, it has fallen slightly, though 
only slightly, into greater arrears, and ad- 
journed with 108 more cases undisposed 
of than was the situation a year ago this time. 
However, that is not a large number com- 
pared with the congestion that obtained in 
the court before the Evarts act went into 
effect creating the Circuit Court of Appeals. 
This was in 1890. At that time there were 
1800 cases on the docket; now there are 586. 


Since the Evarts act was passed there have 
been filed with the court 8166 cases and 8557 
have been disposed of, in the number being 
cases previously filed. The yearly average of 
the number of cases filed is thus 408 and the 
number decided 422, showing that the court 
is overtaking the number of cases waiting 
decision. This year 391 cases were decided. 
With Mr. Justice Moody back and Governor 
Hughes in his new seat, the Court will doubt- 
less quickly make up for lost time. 


The trial of Charles R. Heike, secretary of 
the American Sugar Refining Company, on 
the charge of conspiracy to defraud the gov- 
ernment in the sugar short-weighing frauds 
opened at New York City May 17, and he 
was convicted on June 10. The trial took 
place before Judge Martin in the United 
States Circuit Court, and five others, former 
employees, were tried at the same time. The 
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government was greatly aided by the-sensa- 
tional testimony of Oliver Spitzer, who was 
unexpectedly released from the federal peni- 
tentiary at Atlanta, having been pardoned in 
order that his evidence might be produced. 
sees deputy Attorney-General Henry L. 
igginson, assisted by Winfred I. Denison, 
conducted the prosecution. Three of the 
defendants, Walker, Voelker and Halligan, 
decided to plead guilty early in the trial. 
Ernest W. Gerbracht was convicted on all 
six counts, and the jury brought in a verdict 
of seven to five for the acquittal of James F. 
Bandernagel, former cashier of the refinery. 


The government was unsuccessful in its 
prosecution of Fritz Augustus Heinze, who 
after a trial lasting nearly three weeks was 
acquitted of the charge of misapplying the 
funds of the Mercantile National Bank in 
1907, and of overcertifying the checks of his 
brother’s firm, Otto Heinze & Co. The trial 
took place before Judge Hough in the United 
States Circuit Court at New York City, 
United States Attorney Henry A. Wise hav- 
ing charge of the prosecution, while John B. 
Stanchfield conducted the defense. Heinze 
afterward declared that the trial had cost him 
between $4,000,000 and $5,000,000, in dam- 
aged credit and legal expenses. The govern- 
ment has appealed to the United States 
Supreme Court. The appeal avers that Judge 
Hough was in error when he quashed the 
seven numbered counts in the Heinze indict- 
ment which alleged the misapplication of 
funds of the Mercantile National Bank, in 
cashing checks of Otto Heinze & Co. The 
appeal is allowable because there was no trial 
on these counts. 


The next term of the United States Supreme 
Court will open on October 10. The three 
great suits assigned for reargument, namely 
the Standard Oil case, the American Tobacco 
Co. case and the Corporation Tax cases, will 
doubtless be heard soon after the Court 
opens, though in what order cannot now be 
foretold. The Court puzzled many people 
in April by setting two of the fifteen tax cases 
for reargument at the beginning of the October 
term. The decision announced on May 31, 
that all the cases would be reargued, together 
with the explanation that the decision to re- 
assign was delayed by the hope that a satis- 
factory determination obviating a rehearing 
might be reached before the summer recess, 
shows that no particular significance was to 
be attributed to the earlier announcement. 
The later announcement that all cases would 
have to be reargued does not lend much 
support to the earlier rumor that the Court 
had found the constitutionality of the tax 
doubtful only as applied to the circumstances 
of two of the fifteen cases. 


On complaint of a committee of Western 
shippers that twenty-five railways had joined 
to increase freight rates, Attorney-General 
Wickersham on May 31 filed a petition for a 
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temporary injunction at St. Louis against the 
Wate Gooch Line Association, cestraining 
the enforcement of most of the higher rates, 
on the ground that the agreement under 
which the rates were advanced was in viola- 
tion of the Shermanlaw. The companies had 
allowed one person to file at Washington 
notice of the advances contemplated. The 
action was a complete surprise to the rail- 
ways, which had n kept in ignorance of 
the plans of the government. They were 
consequently unable to prevent the imme- 
diate ae of the injunction without notice, 
by Judge D. P. Dyer of the United States 
District Court. On June 6, President Taft 
held a conference with Western railroad 
presidents, in consequence of which the rail- 
toads agreed to withdraw the schedules en- 
joined, and not to increase their rates until 
after the rate bill pending in Congress should 
become a law. 


In the so-called ‘‘white slave” investiga- 
tion by District Attorney Whitman of New 
York, the government succeeded in convict- 
ing one of the three defendants, Belle Moore, 
of ,the charge of selling two girls for immoral 
purposes and she was sentenced to state 
prison. The evidence produced was that she, 
with Harry Levinson and Alec Anderson, had 
sold four girls to special agent G. A. Miller 
of the District Attorney’s office, two college 
women having aided the office in working up 
the case. The grand jury of which John D. 
Rockefeller, Jr., was foreman, had brought 
in six indictments, and the three prisoners 
were artraigned before Judge Crain May 2. 
One of them, Levinson, pleaded guilty and 
promised a full disclosure, but the state- 
ment which he gave to the District Attorney 
did not afford the evidence of organized 
traffic which was looked for. The sensa- 
tional statements made early in the history 
of the case were in some respects unsup- 
ported, the newspaper report that one of 
the four girls sold was a child of fifteen who 
cried at being taken away from her Teddy 
bear being shown to be false, as she was a 
woman of mature years. On June 10 the 
third defendant, Anderson, was released, and 
the case against him was abandoned. 


Personal— The Bench 


Hon. Claudius B. Grant, late of the Michi- 
gan Supreme Court, is now to practise law 
with the legal firm of Shaw, Warren, Cady & 
Oakes, of Detroit. 


Judge Willard M. McEwen of Chicago has 
retired from the state circuit court to become 
head of the law firm heretofore known as 
Weissenbach, Shrimski & Meloan. 


Hon. Lucilius A. Emery, Chief Justice of 
the yn en Court of Maine, delivered a 
series of lectures on probate law and practice 
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before the students of the University of 
Maine School of Law in May. 


Francello G. Jillson of Providence, R. L., 
has been chosen Judge of the Municipal 
Court at Providence to fill the place made 
vacant by the death of Judge Joseph E. 
Spink. He was for three years speaker of 
the lower house of the legislature. 


A dinner was given in honor of Justice 
Arno King of Ellsworth, Me., by the members 
of the Androscoggin County Bar, at Auburn, 
Me., May 18, at the close of the April term 
of the Supreme Court over which Justice 
King presided. This was Justice King’s first 
term in Androscoggin County since his ap- 
pointment to the Supreme bench. 


Mr. Justice Harlan of the Supreme Court 
of the United States reached his seventy- 
seventh birthday on June 2. He has been a 
— for nearly thirty-three years, and if 
e lives two years more he will have served 
longer than any man who ever sat upon the 
bench of the Supreme Court. He has lately 
said that he has no thought of retiring. 


The Vermont State Bar Association gave 
a banquet at Montpelier on May 24 in honor 
of the seventy-fifth birthday of Chief Justice 
Jem W. Rowell of the Supreme Court, Hon. 


ames M. Tyler of Brattleboro and Hon. H. H. 

owers of Morrisville, who were formerly 
associated with Justice Rowell on the Supreme 
Bench. Among the guests present was Jus- 
tice Wendell P. Stafford of Washington, D. C., 
a former Vermont judge. 


Mr. Chief Justice Fuller has decided to 
retire from the United States Supreme Court 
soon after the October term opens, according 
to a despatch in the Portland (Me.) Argus, 
which says that he has yielded to the repeated 
urgings of his friends that he ought to enjoy 
for the remainder of his life the leisure which 
he has so well earned. He wishes, however, 
to see both the Standard Oil and the American 
Tobacco Co. cases decided before his retire- 
ment. His honor will be seventy-eight years 
old next February. 


Personal—The Bar 


The death of King Edward VII. occurred 
on May 7, and George V. was proclaimed King 
two days later. It may not be generally 
known that King Edward was actually a 
barrister, having been called to the bar as Prince 
of Wales in 1861 at the Middle Temple, long 
holding the office of a bencher of the Inn. 
George V. is also a member of the English 
bar, being a bencher of Lincoln’s Inn. The 
new King is said long to have been a serious 
student of the Constitution. 


Former Congressman Charles E. Little- 
field delivered a lecture May 12 in Carnegie 
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Hall, New York, on ‘“‘The Law in Relation 
to Labor Unions,” under the auspices of the 
Fordham University School of Law. Mr. 
Littlefield said that of the injunctions granted 
by the federal courts in recent years, 94 per 
cent did not concern labor controversies. 
Only one state in the union, California, he 
said, had pronounced the boycott right and 
proper as a weapon in labor controversies. 
He praised President Taft for making, as a 
federal judge, ‘‘some of the ablest decisions 
on unions and industrial combinations now 
found in the books.” 


Bar Associations 


The fourteenth annual meeting of the 
Indiana Bar Association will be held at 
Indianapolis, July 6 and 7. 


The annual meeting of the North Dakota 
Bar Association has been postponed from 
September 1 and 2 to September 8 and 9, 
1910, in order to enable members to attend 
the meeting of the American Bar Association. 


The Oregon Bar Association, at an ad- 
journed session held May 17, approved the 
resolutions in favor of a nonpartisan judi- 
ciary previously adopted by the Multnomah 
Bar Association. These resolutions were advo- 
cated before both bodies by Judge Martin L. 
Pipes. 


The lawyers of Adams, North Adams and 
Williamstown, Mass., met on June 3 and 
organized the North Berkshire Bar Associa- 
tion on June 3, with these officers: president, 
John E. Magenis of North Adams; vice- 
president, Edward K. McPeck of Adams; 
secretary and treasurer, James O’Hallaran 
of North Adams. 


The Mississippi Bar Association held its 
annual meeting at Natchez, Miss., May 3-5. 
The president’s address was delivered by Dr. 
T. H. Somerville of Oxford, and Judge Wilson 
E. Hemingway of Little Rock gave the annual 
address, his subject being ‘‘Reminiscences of 
the Practice of Law in Mississippi.’’ The fol- 
lowing papers were read: ‘Uniformity of 
Legislation,” by Hon. W. O. Hart of New 
Orleans; ‘‘The Unequal Application of Our 
Criminal Laws,” by Gerard Brandon of 
Natchez. 


The annual meeting of the Louisiana Bar 
Association was held at Baton Rouge, La., 
May 20-21. Resolutions were adopted asking 
the legislature to increase the salaries of the 
judges and district attorneys, directing a 
raising of the standard of qualifications of 
applicants for admission to the bar, and 
appointing a committee of seven to examine 
the work of the civil and criminal codes com- 
mission. In his annual address, President 
Randolph gave an illuminating resumé of the 
work of Congress, and advocated the adop- 
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tion of the American Bar Association canons 
of legal ethics. This recommendation was 
followed. A report was read, prepared by 
W. O. Hart of New Orleans on the efforts 
made in this and other states to procure the 
enactment of uniform legislation, and pro- 

sing a resolution indorsing the Stafford uni- 
orm bill of lading and transfer of shares of 
private corporations bills. This resolution 
was adopted. Archibald R. Watson, Corpora- 
tion Counsel of New York City, and former 
editor of Bench and Bar, spoke on ‘Some 
of the Duties and Responsibilities of Muni- 
cipal Government,” and expressed some 
enthusiastic praise of Mayor Gaynor of New 
York City, which has since been construed in 
some quarters as a Presidential boom. These 
officers were elected: E. H. Randolph of 
Shreveport, president; Joseph Carroll of New 
Orleans, first vice-president; E. T. Weeks, 
second vice-president; Judge P. S. Pugh of 
Shreveport, third vice-president; Frank P. 
Stubbs of Alexandria, fourth vice-president; 
Charles A. Duchamp of New Orleans,secretary- 
treasurer. 


Crime and Criminal Law 


A committee of the United States Senate 
has been appointed to investigate the “third 
degree’”” method of police examination of 

risoners. It consists of Senators Curtis, 

rown, Borah, Overman and Stone. 


In the death of Prof. Franklyn C. Robinson 
of Bowdoin College, Brunswick, Me., at Port- 
land, Me., May 25, Maine loses her best known 
expert on toxicology. For many years, prac- 
tically every case in the state, where there was 
a suspicion of poisoning, was referred to him, 
and he was called as the state’s expert in 
numerous murder trials. 


International Law and Politics 


The New England Arbitration and Peace 
Congress met at Hartford, Conn., May 9-11. 
Much enthusiasm was aroused by the reading 
of letters from President Taft, Ambassador 
Bryce, Secretary Knox, and other distin- 

shed statesmen and leaders, Dean Henry 

ade Rogers of the Yale Law School discussed 
“The Present Problem,” Rabbi Stephen S. 
Wise of New York spoke on “The Life of Elihu 
Burritt, and former Governor George H. 
Utter of Rhode Island considered ‘‘The Signs 
of the Times in the Light of Peace.’’ Other 
addresses given were those of ex-Secretary of 
State John W. Foster, Hon. James Brown 
Scott, and ex-Chief Justice Simeon E. Baldwin. 
At the close of the conference the American 
Peace Society met and elected these officers: 
president, Robert Treat Paine, Boston; treas- 
urer, F. B. Sears, Boston; secretary, Rev. 
B. F. Trueblood, Boston, and auditor, Dr. 
William F. Jarvis, Waltham, Mass. 


_ The sixteenth annual International Arbitra- 
tion Conference was held at Mohonk Lake, 
N. Y., May 18-20. The most important 
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happening was the official announcement to 
the conference by Secretary Knox, through 
Solicitor of the State Department James 
Brown Scott, of the probability of the early 
establishment of the proposed Court of Arbi- 
tral Justice. Simeon E. Baldwin, ex-Chief 
Justice of the Supreme Court of Connecticut, 
pointed out some of the faults of the present 
court of nations established at the first Hague 
Conference, and expressed the hope that 
Secretary Knox’s proposition to make the 
Judges of the International Prize Court ex 
officio Judges of the Court of Arbitral Justice, 
would receive general indorsement. England, 
Sweden, Switzerland, Ecuador, Columbia, and 
other countries were represented by delegates. 
Among those who made addresses were Dr. 
Nicholas Murray Butler, Professor John B. 
Clark of Columbia, President Emeritus Charles 
W. Eliot, William J. Bryan, Oscar F. White- 
law and Benjamin F. Trueblood. 


Miscellaneous 


Clara Shortridge Fultz of Los Angeles, Cal., 
dean of women lawyers in Southern Cali- 
fornia, has been appointed assistant district 
attorney because it is deemed advisable to 
have a woman in the office to deal directly 
with women complainants. 


Four oil paintings of former Chief Justices 
of the United States Supreme Court have 
been presented by United States Senator 
Frank B. Brandegee to the state of Connecti- 
cut, and hung in the State Library. The 
portraits are of Chief Justices Roger B. 
Taney, Salmon Portland Chase, Morrison R. 
Waite and John Marshall. 


Professor Edward H. Warren of the Har- 
vard Law School and Miss Elinor Foster, 
daughter of Mr. and Mrs. Douglas Foster, 
were married May 28 in the Northminster 
Presbyterian Church in Baltimore. They will 
spend the summer in Europe and upon their 
return will live at 224 Marlborough street, 
Boston. 


Members of the joint committee on the 
reform of legal procedure appointed by the 
American Bar Association and the National 
Civic Federation held a conference in New 
York City at the Bar Association in West 
44th street the first week in June. Everett P. 
Wheeler, Esq., of New York, is chairman of 
the former committee, and Ralph W. Brecken- 
ridge of Omaha of the latter. 


The degree of Bachelor of Laws was con- 
ferred upon twelve graduates of the Temple 
University Law School of Philadelphia at the 
commencement exercises on June 4. Dr. 
Newell Dwight Hillis of the Plymouth Church, 
Brooklyn, delivered the address, his subject 
being ‘‘The New Demand upon the Scholar 
in the Republic.’” Two members of the class 
had already passed the Pennsylvania bar ex- 
aminations, and one had passed the New 
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Jersey bar examinations, before completing 
the course. The school maintains a four 

ears course, since it has been found impos- 
sible for most men to cover thoroughly in an 
evening school the different branches of the 
law in any less time. 


One of the bills introduced by the New 
York State Commission on Employer’s Lia- 
bility, was enacted in May. This act amends 
the existing employer’s liability law in several 
particulars, modifying the fellow servant rule 
by taking all those in positions of authority 
out of the class of fellow servants, abolishing 
the so-called assumption of risk rule by which 
an employee is held to assume the risk of 
defects amounting to negligence in his em- 

loyer if he continues in employment after 
Locwtedien of them, and placing the burden 
of proof of contributory negligence upon the 
defendant. It then offers to employers and 
employees a chance to make a contract by 
which the employee gives up his uncertain 
right to sue for damages in cases where he 
can prove negligence, in return for a cer- 
tainty of compensation for all accidents of 
employment according to certain uniform 
rates—roughly, half wages for disability, 
three years’ wages for death. 


Goldwin Smith, who died at Toronto, June 7, 
would deserve mention in these pages on 
account of his notable contributions to the 
discussion of political and social questions, 
but the legal profession can also claim him, 
as he was early called to the bar at Lincoln’s 
Inn. He was the eldest son of Richard 
Smith, M. D., of Reading, Berks. He was 
born in 1823. His early education was ob- 
tained at Moncton, Farley and at Eton, and 
he was later graduated from University Col- 
lege, Oxford. He gained the Hertford Scholar- 
ship in 1842; Ireland, 1845; Chancellor’s prize 
for Latin verse, 1845; Latin essay, 1846; Eng- 
lish essay, 1847; and was appointed Fellow of 
University College in 1846. He was made 
Regius Professor of Modern History at Oxford 
in 1858, which position he retained until 
1866. He was a prominent champion of the 
North during the American Civil War of 
1864, and in 1868 came to the United States, 
when he became honorary Professor of Eng- 
lish and Constitutional History in Cornell 
University, which he assisted in founding. 
He took up his residence in Toronto in 1871. 
He was the author of a work on the empire 
(a series of letters which appeared in the 
London Daily News in 1862-3); a group of 
studies of ‘‘Three English Statesmen”’ (Crom- 
well, Pym and Pitt); lives of ‘William 
Cowper’’and “Jane Austen”’; ‘Irish History and 
Irish Character’; ‘‘The Political Destiny of 
Canada’’; ‘“‘Canada and the Canadian Ques- 
tion’; ‘‘False Hopes, or Fallacies Socialistic 
and Semi-Socialistic’; ‘‘A Trip to England’’; 
“The Moral Crusader, William Lloyd Garri- 
son”; ‘‘Essays on Questions of the Day”; 
“Lectures and Essays’; ‘“‘Guesses at the 
Riddle of Existence’; a compact ‘‘Political 
History of the United States”; a ‘‘History of 
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the United Kingdom”; ‘‘The Founder of 
Christendom’’; and a collection of verses en- 
titled ‘‘Bay Leaves,’’ and ‘‘Translations from 
the Latin Poets.” 


Necrology— The Bench 


Alford, Jules E.—At Mobile, Ala., May 29. 
Judge of inferior criminal court at Mobile; 
recently nominated solicitor of Mobile county. 

Benson, Charles F.—At Atlanta, Ga., May 
12, aged 61. Formerly judge in Jackson- 
ville, Fla. 

Clary, Albert E.—At Boston, May 14, aged 
62. Practised over thirty years in Boston; 
for several years a police magistrate highly 
esteemed for his ability. 

Corrigan, J. R.—At Minneapolis, Minn., 
May 13, — 50. Democratic political leader; 
friend of William J. Bryan; formerly Probate 
Judge of his county. 

Crawford, Merriwether Lewis.—At Dallas, 
Tex., May 16, aged 69. Confederate major 
formerly active in Democratic politics. 

Damron, Charles N.—At San Barnardina, 
Cal. Formerly of Johnson county, Ill. 

Ehrgood, Allen W.—At Lebanon, Pa., May 
20, aged 59. President Judge of Lebanon 
county. 

Keyes, John Shepard.—At Concord, Mass., 
May 15, aged 88. For thirty-six years pre- 
siding justice of the District Court of Central 
Middlesex; oldest judge in Massachusetts. 

Lane, William S. At Washington, Ga., 
May 8, aged 60. For fourteen years ordinary 
of Wilkes county; Confederate veteran. 

Newton, C.—At Monroe, La., May 26, aged 
62. Former member of Congress; Demo- 
cratic leader. 

Sankey, R. A.—At Wichita, Kas. Promi- 
nent member Sedgwick County Bar Associa- 
tion. 

Sherman, E. B.—At Chicago, May 6, aged 
78. For years master in chancery of the 
United States Circuit Court. 

Wilkins, A. Milton—At Amherst, N. H,. 
May 28, aged 56. For twenty years trial 
justice; was sent to legislature. 


Necrology—The Bar 


Boarman, William W.—At Washington, 
D. C., May 2, aged 60. Prominent member 
of old Maryland family. 

Burr, Charles L.—At New York City, 
May 26, aged 40. Of the law firm of Mac- 
kenzie & Burr. 

Coe, Ernest L.—At Newark, N. J., May 26- 
Writer on historical subjects. 

Curie, Charles —At New York City, May 9, 
aged 68. Civil War veteran; mining com- 

any and bank director; member New York 
sam of Curie, Smith & Maxwell. 

Denison, Arthur Elmer.—At Cambridge, 
Mass., May 18, aged 62. Formerly associated 
with Edward Everett in Boston. 
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Dickinson, Charles C.—At New York City, 
May 24, aged 40. Lawyer and banker; 
founder and later president of the Carnegie 
Trust Company; writer on financial subjects. 

Fanning, Charles A.—At Kankakee, IIl., 
May 10, aged 55. Until recently had offices 
with M. R. Morris in Chicago. 

Farrington, Willard.—At St. Albans, Vt., 
May 22, aged 75. Civil War veteran. 

Goddard, Warren.—At Brockton, 
June 3, aged. 61 

Gordon, Captain Robert H.—At Cumber- 
land, Md., May 10, aged 58. One of the best 
chancery —_ in Maryland; geologist, lec- 
turer, and publicist. 

Gross, William C.—At Philadelphia, May 2, 
aged 58. Formerly select councilman in 
Philadelphia. 

Harris, Gilbert N.—At Melrose, 
May 28, aged 70. Civil War veteran. 

Hill, Henry Evelyth—At Worcester, Mass., 
May 11, aged 59. One of the best known 
lawyers of that city. 

Ingraham, Richard—At Hempstead, L. I., 
N. Y., May 17, aged 87. Formerly known as a 
breeder of trotting horses. 

Ivers, Jesse A—At Columbus, Ga., May 28, 
aged 60. Practised in McConnelsville, Ga., 
for thirty-three years. 

Kasson, John A.—At Washington, D. C., 
May 18, aged 88. Formerly United States 
minister to Austria and Hungary; had long 
and successful career in diplomacy; a writer 
of history; at one time practised in New 
Bedford, Mass; wrote a history of the forma- 
tion of the United States Constitution and 
the history of the Monroe doctrine. 

Lee, A. Markley.—At Charleston, S. C., 
May 21. Of the firm of Smythe, Lee & Frost 
of Charleston. 

Mann, Harry E.—At Hamilton, Md., May 2, 
aged 58. Prominent in Baltimore. 

Mattocks, Gen. Charles P.—At Portland, 
Me., May 16, aged 70. Civil War veteran; 
county attorney at Portland, 1869-1872; 
representative to Maine legislature; Judge of 
Probate, 1900-1906; served in Spanish War 


Minot, Robert S——At Dover, Mass., May 15, 
aged 53. Practised in Boston; prominent 
citizen of a prominent family. 


Noonan, Thomas F.—At Bayonne, N. J., 
May 11, aged 51. Former clerk of the Assembly 
and Assemblyman; former District Court 
Judge of Bayonne; for several years City 
Attorney. 

Patterson, John C.—At Marshall, Mich., 
May 24, Member of Michigan senate for five 
years. 

Pearson, William W.—At Plainfield, N. J., 
May 22, aged 68. Civil War veteran; prac- 
tised several years in New York City. 

Peck, Myron H.—At Batavia, N. Y., May 
14, aged 60. 
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Pitman, J. H.—At Atlanta, Ga., May 16. 
Former representative in state legislature. 


Pulsifer, Augustus Moses.—At Auburn, Me., 
May 7. Formerly county attorney of Andros- 
coggin county, Me. 


Ritsher, Edward C.—At Chicago, IIl., June 
2, aged 45. Member of the Chicago firm of 
Ritsher, Montgomery, Hart & Abbott. 


Rooney, John.—At Brooklyn, May 20, aged 
71. Lawyer and promoter; for years presi- 
— of the Boston, Hartford & Erie Rail- 
road. 


Ross, Walter I.—At Stanhope, N. J., May 4, 
aged 70. Had practised in Stanhope for forty 
years. 


Shaver, Llewellyn A.—At Washington, D.C., 
May 11, aged 76. Attorney for Interstate 
Commerce Commission for the past fourteen 
years; before entering government service 
practised in Montgomery, Ala. 

Spalding, Thorndike.—At Cambridge, Mass., 
May 4, aged 39. Graduate of Harvard Col- 
lege and Harvard Law School; state senator 
from the second Middlesex district; had prac- 
tised in Boston since 1897; prominent in Cam- 
bridge. 

Stevens, John C.—At Galesburg, Ill. Promi- 
nent in Galesburg. 


Stone, Charles Francis.—At Redlands, Cal., 
Apr. 27, aged 73. Member of the New York 
firm of Davies, Stone, Auerbach & Cornell; 
educated at Harvard and at French and Ger- 
man universities; widely known as one of the 
first legal scholars of New York State; ap- 
peared in the courts only at rare intervals, 
most of his work being confined to the library 
and to consultation; of noble character and 
unselfish life. 


Sturtevant, Ralph O.—At Swanton, Vt., 
May 28, aged 71. Civil War veteran; promi- 
nent Mason. 

Thompson, J. B.—At Pittsburg, May 10, 
aged 37. Borough Solicitor of South Sharon, 
Pa., for the past six years. 

Vaughan, Fielding —At Mobile, Ala., May 
14, aged 52. Had a large practice for many 
years in Mobile. 

Watson, James W.—At Fond du Lac, Wis., 
May 21. 

Webster, Sidney.—At Newport, R. I., May 
30, aged 82. Secretary to President Franklin 
Pierce; graduate of Yale and Harvard Law 
Schools; practised in Boston and New York 
City; attorney for Samuel J. Tilden in the 
electoral commission case; for years legal 
representative of the Rothschilds in the United 
States; adviser of E. H. Harriman; authority 
on corporation and international law; author 
of ‘‘Two Treaties of Paris and the Supreme 
Court” (1901) and other works. 

Wyman, Isaac Chauncey.—At Salem, Mass., 
May 18, aged 82. Practised twelve years in 
Boston, largely in shipping, mercantile and 
real estate law; later became a large real estate 
owner in Lynn and Marblehead; has left his 
large fortune to Princeton University. 
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Commercial and Corporation Law 
333-4-5 New York Block 
Titles examined. Depositions taken before 
Nelson R. Anderson, Notary Public 


Your Card Is It Here? 
FOR COST OF REPRESENTATION 
Including Subscription to Green Bag 
Address the Publishers 











POGSON, PELOUBET & CO. 


Certified Public 
Accountants 
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Also at Chicago, St. Louis, Butte 





FOR COMPLETE SETS OF 


THE GREEN BAG 


See Announcement Elsewhere 











DO YOU KNOW THE 


Hibbert Journal 


If not, send for a 
FREE SAMPLE COPY 
and full information of the foremost quarterly in 
the world dealing in a scholarly but untechnical, 
forcible and popular way with live questions 
in ethics, hy and religion. 
Worldwide contributors of internation4l fame. 
“ The one wy ow that is most thought-provoki 


instructive and elpful in the realms of religion, theo 
ony and philosophy.”— Northern Christian Advocate. 


“The reader who follows it keeps himself — of 
the movements of the day."— London Spectator. 


APRIL ISSUE NOW READY 
75 cents per copy. $2.50 per year 


SHERMAN, FRENCH & COMPANY 
6 Beacon Street Boston, Mass. 


























FOR SALE 


Law business and library, consisting of 
about 1250 volumes, in a town in South- 
eastern Kansas; population, 20,000: also 
secretaryship and attorneyship in building 
and loan association pay ing now about $60 per 
month, which will increase from year to year; 
must give up practice on account of health. 
Address ‘‘Independent,’’ care the Green Bag. 


DISTRICT OF COLUMBIA ‘Washington 


PATENTS 


Business from non-resident attorneys es omen 
solicited. Highest references; best services. Couns 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 

WATSON E. COLEMAN 

Patent Lawyer Washington, D. C. 

Seer cee 


UNIVERSITY OF MICHIGAN 
DEPARTMENT OF LAW 
Three years’ course leading to the degree of 
LL. B. The degree of Juris Doctor (J. D.) con- 
ferred upon such graduates of approved univer- 
sities and colleges as complete the full three years’ 
course and are recommended therefor by the 
Faculty. Regular session October to June in- 
clusive. Summer session of ten weeks beginning 
about July Ist. Credit upon regular course may 
be obtained through work in summer session. Ex- 
ceptional opportunities for students wishing to 
supplement work in law with studies in history and 
political science. Law library of 29,293 volumes. 
For announcements giving full information in re- 
gard to opportunities offered, address 


DEAN, DEPARTMENT OF LAW 
University of Michigan Ann Arbor, Mich. 


PUBLISH YOUR WRITINCS 


If you have written a novel—short ay porm 
or a book of poems—or if you are a docto 
professor, clgymon or politician, and wish rs publ ish 
a small edition of your writings—technical and scien- 
tific articles—speeches, addresses or sermons in hand- 
some book form at a cost ranging from $6 to $50. For 
full information address 
D. C. BARTHOLOMEW CO., 103 Hanover St., Boston 

Agents wanted. 

Note. We make no pretense of marketing literary work. 


























It will be mutually helpful if Toe Green Bac is mentioned when writing to advertisers. 
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THE TREATISE OF 1910 


JOYCE ON 
INTOXICATING 
LIQUORS 


By a law book writer of established reputation, Howard ©. Joyce of 
New York City, author of INJUNCTIONS, INDICTMENTS, NUISANCES 








This is a treatise that is thorough, exhaustive, up-to-date, 
considering the subject in detail and treating fully the law regu- 
lating the manufacture of and traffic in intoxicating liquors. 


All the U. S. and various state laws are considered and 
cases personally examined by the author are cited in support of 
his interpretations. 


One large volume, law buckram, $7.50 





MATTHEW BENDER & CO. 


Law Book Publishers Albany, N. Y. 
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New Law Books 


IN PRESS 
The Visigothic Code Translated into English 

The Japanese Commercial Code Translated into English 

Early History of the Courts of Pennsylvania 








ALREADY PUBLISHED 
Schouler on Wills and Administration . ‘ . $6.00 


Benton on the Lawyer's Official Oath and Office . £50 
Nichols on the Power of Eminent Domain. . $.00 
3.50 
Virginia Colonial Decisions, 2 vols. . ’ » 71.00 


Stimson’s Law of the Federal and State Constitutions . 


German Civil Code, Translated into English by Loewy. 5.00 
Korkunov's General Theory of law si, , . 
Prof. James Bradley Thayer's Legal Essays . 9.50 





All Law Books on all topics and of every civilized country, 
priced and supplied by 


The Boston Book Company 


83-91 FRANCIS 8ST. FENWAY, BOSTON, MASS. 
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